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Bef ore Comm ssioners: Janes J. Hoecker, Chairnan;
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Open Access Sane-Tine | nformation ) Docket No. RMB5-9-006
System and St andards of Conduct )

ORDER DENYI NG REHEARI NG
(I ssued February 10, 1999)

In this order, we deny two requests for rehearing of an
order that, anong other things, requires the unmasking of source
and sink information and establishes an interimon-Iline discount
policy. Open Access Sanme-Tine Information and Standards of
Conduct, 83 FERC f 61, 360 (1998) (June 18 Order).

Backgr ound

In the June 18 Order, the Conm ssion: (1) required
transm ssion providers to unmask the source and sink information
reported on OASIS transm ssion service request tenplates at the
time that the transm ssion provider updates the transm ssion
reservation posting to show the custoner's confirmation that it
wi shes to finalize the transaction; (2) established interim
procedures for the on-line negotiation of transm ssion service
price discounts; and (3) updated the OASI S Standards and
Comuni cations Protocols Docunent. 1/

Tinmely requests for rehearing were filed by Electric Power
Supply Association (EPSA) and by Enron Power Marketing, Inc.
(EPM). Collectively, the rehearing requests raise four issues,
which we will address separately bel ow.

Di scussi on

1. | nformati on to Be Unnmasked

On rehearing, EPSA seeks clarification of whether the
June 18 Order required disclosure of the identity of pertinent

1/ 83 FERC at 62, 453.
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control areas only or of the respective bus bars of generators
and | oads. EPSA seeks rehearing of the June 18 Order to the
extent that it conpels the disclosure of specific information
about generator or |oad bus bars, rather than sinply the

di scl osure of information on control areas. EPSA al so argues
that the information to be di sclosed on source and sink should be
uni form and not vary fromtransm ssion provider to transm ssion
provi der.

In the June 18 Order, we stated that,

[ s]ource and sink information for point-to-point

transm ssion service describes the |ocation of the
generators and the ultimate load in an electric system
sense, and does not necessarily identify sellers and
buyers by nanme. |In accordance with the convention of
the transm ssion provider under its individual Open
Access Tariff (the Pro Forma Tariff all owed each

transm ssion provider to determne this for itself in
its Open Access Tariff filing) this source and sink
information may routinely include only the identities
of the respective control areas (e.g., in the case of
poi nt-to-point transm ssion across a transm ssion
provider's system the point of receipt is identified
as a control area and the point of delivery is
simlarly identified), or it may include the identities
of the respective bus bars of the particular generators
and | oads (e.g., in the case of transm ssion wthin,

out of or into a transm ssion provider's transm ssion

system). [1/]

The June 18 Order nmade clear that a transm ssion provider's

i ndi vi dual Open Access Tariff determ nes what source and sink
information is to be disclosed by a custoner as part of a

conpl eted request for transm ssion service. Depending on the
terms of a transm ssion provider's individual Open Access Tariff,
all of the transm ssion provider's custoners may unifornmly be
required to provide source and sink information that includes the
identities of the respective control areas only (e.g., in the
case of point-to-point transm ssion across a transm ssion

2/ ld. at 62,453, n.14.
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provider's system both the point of delivery and point of
receipt are identified as control areas). Another transm ssion
provider's Open Access Tariff may uniformly require the custoners
to reveal the identities of the respective bus bars of the
particul ar generators and | oads. However, in either case, all of
the transm ssion provider's custoners are treated in a conparable
manner. W expect that the tariff information requirenents

devel oped by the transm ssion provider are adequate to eval uate
transm ssion service requests and facilitate service. A

transm ssion provider may not require nore detailed information
from sonme custoners, while requiring |l ess specific information
fromother custonmers (including requests fromits own whol esal e
mer chant function or affiliates). Nothing EPSA has raised on
rehearing has persuaded us to elimnate the discretion that
transm ssion providers are afforded on this matter.

Mor eover, EPSA has not offered a conpelling argunent as to
why a transm ssion provider should not be allowed to require the
di scl osure of specific bus bar information. The June 18 Order
did not offer a definition of source and sink information
applicable to all circunstances. This om ssion was not an

oversight. In the Commssion's view, it would be premature for
the Comm ssion to dictate such a definition at the present tine
for several reasons. First, this is still an evolving area and

it would be premature to draft a definition that would restrict
further devel opnents in the industry. By having the Conm ssion
define "source" and "sink," these devel opnents may be i npeded.
Second, in any event, before drafting such a definition, we would
invite input fromall interested persons and this has not yet
occurred. Third, while conceivably we could attenpt to draft a
definition of source and sink for purposes of QASIS unmaski ng,
whil e |l eaving the matter undefined for other purposes, this would
be both cunbersone and confusi ng.

2. | npact of Unmaski ng on the Short-term Market

On rehearing, EPM argues that the Conm ssion failed to
consi der the harnful inpact unmaski ng woul d have on the short-
termmarket. Specifically, EPM argues that the Conm ssion
failed to consider that power marketers would | ose the benefits
of followon short-termtransactions and that this would drive
themout of this narket. EPM also argues that the benefits of
di sclosure are mnimal. Together, EPM argues, these factors
shoul d | ead the Comm ssion to reverse the findings on unmasking
of the June 18 Order.

W disagree. As we noted in the June 18 Order, 1/ our

3/ 83 FERC at 62, 456, n. 48.
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decision to require that certain arguably sensitive business
informati on be disclosed is consistent wwth judicial directives
to focus on the needs of the overall market, rather than focusing
on protecting the interests of individual conpetitors within the
mar ket .

The June 18 Order contained an extensive discussion of
Al abama Power Conpany v. Federal Power Conm ssion, 511 F.2d 383,
390-91, D.C. Cr. (1974), a case where the court of appeals
affirmed our refusal to anend a rule that required affected
utilities to publicly disclose their nonthly Form No. 423 reports
of fuel purchases. The court in A abanma Power consi dered various
argunents that, on the one hand, "disclosure of information would
| ead to bargai ning disadvantages in future fuel contract
negotiations," 1/ and that, on the other hand, any bargai ning
di sadvantage as a result of disclosure would nerely reflect the
removal of information inperfections in an otherw se conpetitive
mar ket thereby facilitating efficient allocation of resources. 1/

The court concluded that the dissem nation of information in
a conpetitive market tends to "facilitate pronpt adjustnent to
the market clearing price by all parties to transactions." 1/
Moreover, the court found that, B

a sudden inprovenent in the availability of information
may deprive a buyer of an advantage he enjoyed when,
under nore inperfect dissem nation, he exploited a
seller's ignorance of the market price. . . .

Ceneral ly, however, |aws and practices to safeguard
conpetition assunme that its prinme benefits do not
depend on secrecy of agreenents reached in the nmarket.
[1/]

EPM woul d have the Comm ssion protect a market niche that
sone market participants nmay have enjoyed by virtue of possessing
mar ket -rel ated i nformation that has not been avail able to others.

As in Al abama Power, by requiring disclosure, the Comm ssion is
merely renoving information inperfections in an otherw se
conpetitive market, 1/ thereby facilitating the efficient

4/ 511 F.2d at 390.
5/ Id.
6/ 1d. at 391, n.13.

71 1d.

8/ EPM has not alleged on rehearing that the market for the
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al l ocation of resources. 1/

Wil e not specifically nmentioning the A abama Power case in
its rehearing request, EPM seeks to sidestep Al abana Power's
precedent by characterizing the potential harmto itself and
ot her power marketers (that it argues mght result from unmasking
source and sink information) as harnful to the short-term market
as a whole. This characterization ignores that power marketers
are only one category of participant in the short-term market,
and that their interests may not be entirely consonant wth those
of the short-term market as a whol e.

sal e of whol esale electric power is not a conpetitive
mar ket .

9/ 511 F. 2d at 391, n.13.



Docket No. RWB5-9-006 - 6 -

The June 18 Order gave full consideration to the possible
harnful conpetitive inpact of unmasking on power narketers.
These factors were carefully wei ghed agai nst the expected
benefits of unmasking to the market as a whole. These benefits
i ncluded: (1) pronoting conpetition in the overall market; (2)
fostering greater public confidence in the integrity of OASIS
postings; (3) inproving the open access use of transm ssion
systens conparable to that enjoyed by transm ssion providers; and
(4) allowng better nonitoring of discrimnatory practices. 1/
In our view, EPM underestimtes the benefits of unmasking and
overesti mates the possible harnful inpact of unmasking.
Under st andably, EPM is concerned with protecting its own market
position. However, by necessity, the Conm ssion's
responsibilities demand a broader perspective. W find that the
overal |l benefits of unmaski ng outwei gh the potential harmto
power marketers. Accordingly, we will deny EPM's rehearing
request on this issue. However, EPM or others may request that
we revisit this issue in the future.

3. Time of Disclosure

EPSA seeks rehearing of the June 18 Order's decision to
requi re disclosure of source and sink infornmation at the tinme
that the transm ssion provider updates the transm ssion
reservation posting to show confirmation of the transm ssion
provi der's acceptance of the transm ssion custoner's request.
EPSA argues that this would be premature and that disclosure
shoul d not be nmade until the underlying transm ssion and power
sal e conponents of the transaction are conpl eted.

Wil e EPSA' s proposal would not have a | arge inpact on
short-termtransactions, under EPSA's proposed tinetable, in the
case of a longer-termtransaction, e.g., a request for nonthly
service, information about the transaction would not be discl osed
until nmore than a nonth after the OASI S negotiations had been
conpl eted. Likew se, under EPSA s proposed tinetable, requests
for yearly service would not be unmasked until nore than a year
after they are negotiated. W find these results undesirable and
contrary to our goal of pronoting conpetition through the tinely
di scl osure of market information. Qur action would allow the
Comm ssion and custoners to detect discrimnatory practices in a
nore tinmely manner. Accordingly, we will deny EPSA s request for
rehearing on this issue.

10/ 83 FERC at 62,456 & n. 48.
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4. Feasibility of On-line Negotiation of Di scounts

On rehearing, EPM also argues that requiring the on-1line
negotiation of discounts is not feasible, and will result in
di scounts no |l onger being offered. At this tinme, we will not
nmodi fy our requirenent that discounts be negotiated on the QASI S
by an unproven prediction that this mght dimnish the
avai lability of negotiated discounts. At this stage in the
process, there is no evidence available (nor could there be) that
woul d either validate or contradict EPM's assertion. No such
evi dence woul d be avail able until the requirenent for on-line
di scounting is inplemented and we are able to assess whet her
di scounts continue to be negotiated or not. However, EPM or
others may request that we revisit this issue in the future.

The Comm ssion orders:

The requests for rehearing of EPSA and EPM are hereby
deni ed, as discussed in the body of this order.

By the Comm ssion. Conm ssioner Bailey dissented with a
separate statenent attached.
( SEAL)

Li nnood A. Watson, Jr.,
Acting Secretary.
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BAI LEY, Comm ssioner, dissenting

| continue to dissent fromthe majority's decision to

requi re public disclosure of source and sink information on the
OASI S at the tinme of custonmer confirmation of service.
continue to adhere to ny rationale for dissenting as articul ated
in the June 18, 1998 order in this proceeding. See OQpen Access
Sanme-Tinme I nformati on System and St andards of Conduct, 83 FERC
61, 360 at 62,467-69 (1998) (Bailey, Conmm'r, dissenting in part).

| continue to believe that the public's and the Conm ssion's
need for source and sink information, at the tine of custoner
confirmation, for the purpose of detecting possible undue
di scrimnation or preference in the provision of transm ssion
servi ce does not outweigh the Comm ssion's interest in pronoting
conpetitive markets by protecting agai nst the disclosure of
commercially sensitive information.

| add only two points to nmy earlier dissent on the subject.

First, | fail to see any reason why anot her bal ance cannot be
struck that provides information necessary for market nonitoring
and enforcenent while nmaintaining respect for (what we are
informed is) coomercially sensitive information. Specifically, |
do not understand how the Comm ssion's very legitimte interest
in nmonitoring markets and protecting agai nst the abuse of
nmonopol y power by transm ssion providers would be jeopardi zed by
further delaying the public disclosure of source and sink
information for 30 additional days after finalization of the
transaction and the transm ssion provider's update of its
transm ssion reservation posting. (I agree with the majority
that EPSA's request to delay disclosure until after conpletion of
t he power sale and acconpanyi ng transm ssion service m ght not
allow for tinely disclosure of information concerning |onger-term
transactions; | would shorten the requested delay to 30 days to
avoid this problem) Nor do | understand why the Conmm ssion
shoul d not require transm ssion providers uniformy to provide
source and sink information on a control area basis, as requested
on rehearing by EPSA. Such a requirenent woul d have the dual
benefit of better protecting commercially sensitive information
while pronmoting uniformty anong OASIS sites, to the benefit of
all transm ssion custoners.



Second, | viewthe nmajority's disposition as overly
di sm ssive of the role of power marketers and internediaries in
conpetitive markets. | amnot prepared to decide, as does the
majority (slip op. at 3-5), that the conpetitive interest of
mar keters is or may be inconsistent with the conpetitive interest
-2-

of the power market as a whole. | amnot wlling to dismss
cavalierly the objections of Enron and EPSA that marketers may be
driven out of short-termmarkets if forced to disclose

i mredi ately the details of the transactions they arrange.

Nei ther | nor any of ny coll eagues can be entirely sure whether

i mredi ate disclosure of this type of sensitive information w ||
drive market participants out of certain markets, or whether the
"overall market" is inproved or degraded with the conbination of
nore market information and fewer market participants.

In these circunstances, | would strike another bal ance
bet ween i nformati on di scl osure and concern for the comerci al
sensitivity that is nore respectful of the inportant argunents
presented on rehearing. As | recently explained in a slightly
di fferent context:

The Comm ssion nust have considerable information from
the conpanies it regulates to continue to ensure that
they operate in a manner consistent with their
statutory responsibilities; however, it remains crucial
for the Conm ssion to consider at what point the

useful ness of information beconmes outwei ghed by the
conpetitive inplications of disclosure.

Anerican El ectric Power Conpany and Central and South West

Cor por ati on, Docket Nos. EC98-40-000, et al., slip op. at 3-4
(Bailey, Comm'r, dissenting in part). | believe that point has
been crossed in the present circunstances.

Vicky A Bailey
Comm ssi oner



