NEIRC

B
NORTH AMERICAN ELECTRIC
RELIABILITY CORPORATION

December 30, 2009

Ms. Kimberly Bose

Secretary

Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, D.C. 20426

Re: NERC Notice of Penalty regarding Fountain Valley Power, LLC, FERC Docket No.
NP10-_-000

Dear Ms. Bose:

The North American Electric Reliability Corporation (NERC) hereby provides this Notice of
Penalty® regarding Fountain Valley Power, LLC (FVP), NERC Registry ID NCR05162,% in
accordance with the Federal Energy Regulatory Commission’s (Commission or FERC) rules,
regulations and orders, as well as NERC Rules of Procedure including Appendix 4C (NERC
Compliance Monitoring and Enforcement Program (CMEP)).*

As discussed below, on August 11, 2008, FVP was found non-compliant with Reliability
Standard FAC-008-1 Requirement (R) 1 during an off-site compliance audit for its failure to
include a statement in its Facility Ratings Methodology that the Facility Rating was equal to the
most limiting applicable Equipment Rating of the individual equipment that comprises its
facility. This Notice of Penalty is being filed with the Commission because, based on
information from Western Electricity Coordinating Council (WECC), FVP does not dispute the
violation of FAC-008-1 R1 and the proposed zero dollar ($0) financial penalty to be assessed to
FVP. Accordingly, the violation identified as NERC Violation Tracking Identification Number
WECC200801111 is a Confirmed Violation, as that term is defined in the NERC Rules of
Procedure and the CMEP.

Statement of Findings Underlying the Violation

This Notice of Penalty incorporates the findings and justifications set forth in the Notice of
Confirmed Violation and Proposed Penalty or Sanction (NOCV) issued on May 6, 2009, by

! Rules Concerning Certification of the Electric Reliability Organization; and Procedures for the Establishment,
Approval, and Enforcement of Electric Reliability Standards (Order No. 672), 111 FERC Stats. & Regs. 1 31,204
(2006); Notice of New Docket Prefix “NP”” for Notices of Penalty Filed by the North American Electric Reliability
Corporation, Docket No. RM05-30-000 (February 7, 2008). See also 18 C.F.R. Part 39 (2008). Mandatory
Reliability Standards for the Bulk-Power System, FERC Stats. & Regs. { 31,242 (2007) (Order No. 693), reh’g
denied, 120 FERC { 61,053 (2007) (Order No. 693-A).

2 Western Electricity Coordinating Council confirmed that FVP, was included on the NERC Compliance Registry
on June 17, 2007 as a Generator Owner and a Generator Operator and, as a Generator Owner, is subject to the
requirements of the NERC Reliability Standard contained herein.

. ®See 18 C.F.R § 39.7(c)(2).
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WECC. The details of the findings and basis for the penalty are set forth herein. This Notice of
Penalty filing contains the basis for approval of this Notice of Penalty by the NERC Board of
Trustees Compliance Committee (BOTCC). In accordance with Section 39.7 of the
Commission’s Regulations, 18 C.F.R. § 39.7 (2007), NERC provides the following summary
table identifying the Reliability Standard at issue in this Notice of Penalty.

Total

Regio Registered NOC ID NERC Reliabilit | Req. Penalt
n Entity Violation ID y (R) VRF y
Std. $

WEC | Fountain Valley | NOC- | WECC2008011 | FAC-008- e
1 Medium 0

C Power, LLC 198 11 1 4

The purpose of Reliability Standard FAC-008-1 is to ensure that Facility Ratings used in the
reliable planning and operation of the Bulk Power System (BPS) are determined based on an
established methodology or methodologies.

FAC-008-1 R1 requires a Generation Owner, such as FVP, to document its
current methodology used for developing Facility Ratings (Facility Ratings
Methodology) of its solely and jointly owned Facilities. Specifically, FAC-
008-1 R1.1 requires that the Facilities Ratings Methodology include a
statement that a Facility Rating shall equal the most limiting applicable
Equipment Rating of the individual equipment that comprises that Facility.
FAC-008-1 R1 has a “Lower” Violation Risk Factor (VRF) and R1.1 has a
“Medium” VRF.

According to WECC, an off-site audit was conducted on August 11, 2008 and WECC identified
FVP’s non-compliance with FAC-008-1 R1. Based on information provided by FVP, interviews
with FVP staff and reviewing FVP’s Procedure FAC-008, WECC determined that FVP had a
documented Facility Ratings Methodology comprised of the manufacturers’ methods for
establishing ratings. However, FVVP’s methodology did not include the specific statement that
the Facility Rating shall equal the most limiting applicable Equipment Rating of the individual
equipment that comprises the Facility.

On August 22, 2008, FVP submitted a completed Mitigation Plan to WECC along with a copy of
its revised Facility Ratings Methodology which included the following statement: “The Fountain
Valley Facility Rating shall equal the most limiting applicable Equipment Rating of the

* The Violation Risk Factor (VRF) assigned to FAC-008-1 R1 is “Lower,” but the VRF assigned to FAC-008-1 R1.1
is “Medium” (after being changed from “Lower” on February 6, 2008). While the instant violation was assigned by
WECC at the main requirement level, the instant violation pertains to FAC-008-1 R1.1 When NERC filed VRFs it
originally assigned FAC-008-1 R1.1 a “Lower” VRF. The Commission approved the VRF as filed; however, it
directed NERC to submit modifications. NERC submitted the modified “Medium” VRF, which was approved by
the Commission on February 6, 2008. Therefore, the Lower VRF for FAC-008-1 R1.1 was in effect from June 18,
2007 until February 6, 2008 when the Medium VRF became effective.

| —
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individual equipment that comprises Fountain Valley” and effectively mitigated the subject
violation.

WECC determined that the duration of the subject violation was from June 18, 2007, when the
Reliability Standard became enforceable, until August 22, 2008, when FVVP mitigated the
violation.

Section 4.2.2 of the NERC Sanction Guidelines states that:

If the actual or foreseen impact of the violation is judged to be inconsequential by NERC
or the regional entity and the violation is the first incidence of violation of the
requirement in question by the violator, NERC or the regional entity may at its discretion:
(i) set the Base Penalty Amount to a value it deems appropriate within the initial value
range set above pursuant to Section 4.1, or (ii) excuse the penalty for the violation (i.e. set
the Base Penalty Amount to 03).°

WECC exercised its discretion to assess no penalty for this violation because: (1) the violation
was deemed by WECC not to be violation that put BPS reliability at serious or substantial risk;
(2) the violation was FVP’s first assessed violation of this Reliability Standard; (3) FVP was
cooperative throughout the Compliance Audit and Enforcement process; (4) there was no attempt
by FVP to conceal the violation or evidence that the violation was intentional; and (5) in
practice, FVP was ensuring that the Facility Rating is equal to the most limiting equipment
because it established Facility Ratings twice a year through the actual capacity testing; therefore,
it was a documentation issue. WECC also considered the following mitigating factors set forth
in Appendix 4B to the NERC Rules of Procedure (Sanction Guidelines) with respect to the facts
and circumstances of the referenced violation: (1) FVP submitted and completed its Mitigation
Plan to restore compliance and prevent recurrence of the violation; and (2) it was a
documentation only issue, because FVP had a Facility Ratings Methodology comprised of the
manufacturers’ methods for establishing ratings.

Status of Mitigation Plan

FVP’s Mitigation Plan to address the referenced violation was submitted as complete to WECC
on August 22, 2008, was accepted by WECC on November 17, 2008 and was approved by
NERC on January 12, 2009. The Mitigation Plan for the violation of FAC-008-1 R1 is
designated as MIT-08-1297 and was submitted as non-public information to FERC on January
12, 2009, in accordance with FERC orders. FVP’s Mitigation Plan required the following
actions to correct the referenced violation:

e Add the statement “The Fountain Valley Facility Rating shall equal the most limiting
applicable Equipment Rating of the individual equipment that comprises Fountain
Valley” to its Facility Rating Methodology - Completed August 22, 2008.

. ® See NERC Sanction Guidelines (emphasis added).
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FVP certified to WECC on August 22, 2008 that its Mitigation Plan was completed on August
22, 2008 and submitted its Facility Rating Methodology document, the Black Hills Generation,
Reliability Compliance Manual, Fountain Valley Power, LLC, FAC-008-1 Facility Ratings
Methodology, Rev 3, August 22, 2008, as evidence of its completion. WECC reviewed the
evidence submitted by FVP in support of its Certification of Completion and determined that
FVP’s Mitigation Plan was complete. On November 17, 2008, WECC verified that FVP
completed its Mitigation Plan and was therefore compliant with FAC-008-1 R1.

Statement Describing the Proposed Penalty, Sanction or Enforcement Action Imposed
Basis for Determination

Taking into consideration the Commission’s direction in Order No. 693, the NERC Sanction
Guidelines and the Commission’s July 3, 2008 Guidance Order,® the NERC BOTCC reviewed
the NOCV and supporting documentation on November 6, 2009. The NERC BOTCC approved
the assessment of a zero dollar ($0) financial penalty against FVP based upon WECC’s findings
and determinations, the NERC BOTCC’s review of the applicable requirements of the
Commission-approved Reliability Standards and the underlying facts and circumstances of the
violation at issue.

In reaching this determination, the NERC BOTCC considered the following:

e The violation was deemed not to be a violation that put bulk power system reliability at
serious or substantial risk because the violation was documentation related as FVP had
the proper Facility Ratings;

e The violation is the first incidence of violation of the Requirements at issue, or similar
Requirements, by FVP.

Therefore, NERC BOTCC believes that the proposed zero dollar ($0) financial penalty is
appropriate and consistent with NERC’s goal to ensure reliability of the bulk power system.

Pursuant to Order No. 693, the penalty will be effective upon expiration of the thirty (30) day
period following the filing of this Notice of Penalty with FERC, or, if FERC decides to review
the penalty, upon final determination by FERC.

® North American Electric Reliability Corporation, “Guidance Order on Reliability Notices of Penalty,” 124 FERC

. 61,015 (2008).
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Attachments Included as Part of the Notice of Penalty

The attachments included as part of this Notice of Penalty are the following documents and
material:

a) WECC'’s screen shot of the Audit report, showing a deemed date of August 11, 2008,
included as Attachment a;

b) Mitigation Plan and Certification of Completion designated as MIT-08-1297 submitted
August 22, 2008, included as Attachment b; and

c) WECC'’s Verification of Completion of the Mitigation Plan, dated November 18, 2008,
included as Attachment c.

A Form of Notice Suitable for Publication’

A copy of a notice suitable for publication is included in Attachment d.

. " See 18 C.F.R § 39.7(d)(6).
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Notices and Communications

—y

Notices and communications with respect to this filing may be addressed to the following:

David N. Cook*

Vice President and General Counsel

North American Electric Reliability Corporation
116-390 Village Boulevard

Princeton, NJ 08540-5721

(609) 452-8060

(609) 452-9550 — facsimile
david.cook@nerc.net

Christopher Luras*

Manager of Compliance Enforcement
Western Electricity Coordinating Council
615 Arapeen Drive, Suite 210

Salt Lake City, UT 84108-1262

(801) 883-6887

(801) 883-6894 — facsimile
CLuras@wecc.biz

Joel Stahn*

Plant Manager

Fountain Valley Power, LLC
18693 Boca Raton Heights
Pueblo, CO 81008

(719) 382-5885

(719) 382-5906 — facsimile
Joel.Stahn@southwestgen.com

*Persons to be included on the

Commission’s service list are indicated with

an asterisk. NERC requests waiver of the
Commission’s rules and regulations to permit the
inclusion of more than two people on the service
list.

|

Rebecca J. Michael*

Assistant General Counsel

Holly A. Hawkins*

Attorney

North American Electric Reliability
Corporation

1120 G Street, N.W.

Suite 990

Washington, D.C. 20005-3801

(202) 393-3998

(202) 393-3955 — facsimile

rebecca.michael@nerc.net

holly.hawkins@nerc.net

Louise McCarren*

Chief Executive Officer

Western Electricity Coordinating Council
615 Arapeen Drive, Suite 210

Salt Lake City, UT 84108-1262

(801) 883-6868

(801) 582-3918 — facsimile
Louise@wecc.biz

Constance White*

Vice President of Compliance

Western Electricity Coordinating Council
615 Arapeen Drive, Suite 210

Salt Lake City, UT 84108-1262

(801) 883-6885

(801) 883-6894 — facsimile
CWhite@wecc.biz

Steven Goodwill*

Associate General Counsel

Western Electricity Coordinating Council
615 Arapeen Drive, Suite 210

Salt Lake City, UT 84108-1262

(801) 883-6857

(801) 883-6894 — facsimile
SGoodwill@wecc.biz
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Conclusion

—y

NERC respectfully requests that the Commission accept this Notice of Penalty as compliant with

its rules, regulations and orders.

David N. Cook

Vice President and General Counsel

North American Electric Reliability Corporation
116-390 Village Boulevard

Princeton, NJ 08540-5721

(609) 452-8060

(609) 452-9550 — facsimile
david.cook@nerc.net

cc: Fountain Valley Power, LLC
Western Electricity Coordinating Council

Attachments

'V

Respectfully submitted,

[s/ Rebecca J. Michael

Rebecca J. Michael

Assistant General Counsel

Holly A. Hawkins

Attorney

North American Electric Reliability
Corporation

1120 G Street, N.W.

Suite 990

Washington, D.C. 20005-3801

(202) 393-3998

(202) 393-3955 — facsimile

rebecca.michael@nerc.net

holly.hawkins@nerc.net
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Attachment a

WECC’s screen shot of the Audit report, showing
a deemed date of August 11, 2008



Post June 18th Violations

Compliance and Registration Database
Western Electricity Coordingting Coundil Post Violations Tracking and Reporting

ion: (WECK Violation Date: 8/11/2008| LU= ]1H FVP_WECCEUUS119T|
X oo Valey Paver, LC____ ]

EeEArAC-008-1 v |[Facility Ratings Methodology |

Disposition FinalRecord | MitigationPlan | RADand RAD Appeal | InternalNotes = Pre-June 18
TP B A e EroposEd Sancion ROnONy e __Coniasted Heating

Requirement: Repeat Alleged Violation? [l Applicable Functions: [E
Initial Determination by Region: ERiVsFos}E

Regional Determination of Impact to BPS:
R Rl Compliance Audit ;v]

: 2 : Detailed Description of Potential Impact to BPS:
O Sitie Al IR O Sile At *DIMI - Minimal Impact — Documentation issue only
Deemed Date; JEETRRIENE

Violation Level: [N lesgR-I-1RugEYS
Violation Risk Factor: [ReliN=

ID sent to Entity: 1512009
Alleged Violation Time: || | 152009
Alleged Violation End Date: | RASNERE S Mniey

Violation Description:

FVP has a documented Facility Ratings Methodology but it does notinclude
the statementin R1.1

Regional Contact Person: | M« a1}
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Attachment b

FVP’s Mitigation Plan and the Certification of
Completion as MIT-08-1297, submitted August
22,2008
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Western Electricity Coordinating Council

Mitigation Plan Submittal Form

New [X or Revised [ ]
Date this Mitigation Plan is being submitted: 8/22/08

If this Mitigation Plan has already been completed:
e Check this box [X] and
¢ Provide the Date of Completion of the Mitigation Plan: 8/22/08

Section A: Compliance Notices & Mitigation Plan Requirements

A1 Notices and requirements applicable to Mitigation Plans and this
Submittal Form are set forth in “Appendix A - Compliance Notices &
Mitigation Plan Requirements” to this form. Review Appendix A and
check this box to indicate that you have reviewed and
understand the information provided therein. This Submittal Form
and the Mitigation Plan submitted herein are incomplete and cannot be
accepted unless the box is checked.

Section B: Registered Entity Information
B.1 Identify your organization:

Registered Entity Name: Fountain Valley Power, LLC

Registered Entity Address: 18693 Boca Raton Hieghts, Pueblo, CO
81008

NERC Compliance Registry ID: NCR05162

B.2 Identify the individual in your organization who will be the Entity Contact
regarding this Mitigation Plan. Please see Section 6.2 of the WECC
Compliance Monitoring and Enforcement Program (CMEP) for a
description of the qualifications required of the Entity Contact.”

Name: Joel R. Stahn
Title: Plant Manager
Email: StahnJ@Southwestgen.com

! A copy of the WECC CMEP is posted on WECC's website at
hitp://www.wecc.biz/documents/library/compliance/manuals/Att%20A%20-
%20WECC%20CMEP.pdf. Registered Entities are responsible for following all applicable WECC
CMEP procedures. WECC strongly recommends that registered entities become famitiar with the
WECC CMEP and its requirements, as they may be amended from time to time.

Rev. 3/20/08, v2
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Western Electn;icity Coordinating Council
Phone: 719-382-5885

Section C: Identity of Alleged or Confirmed Reliability Standard
Violations Associated with this Mitigation Plan

This Mitigation Plan is associated with the alleged or confirmed violation(s) of the
reliability standard/requirements listed below:

C.1 Standard: FAC-008-1
[Identify by Standard Acronym (e.g. FAC-001-1)]
C.2 Requirement(s) violated and violation dates:
[Enter information in the following Table]
NERC Violation WECC Requirement | Violation Alleged or Method of
ID# Violation ID Violated Risk confirmed Detection
[if known] # (e.g. R3) Factor Violation (e.g. audit,
[if known ] Date®? self-report,
(MM/DD/YY) | investigation)
R1 Low 8/11/08 Audit

(*) Note: The Alleged or Confirmed Violation Date shall be: (i) the date the violation occurred; (ii)
the date that the violation was self-reported; or (iii) the date upon which WECC has deemed the
violation to have occurred. Please contact WECC if you have questions regarding which date to
use.

C3 Identify the cause of the alleged or confirmed violation(s) identified
above:

The alleged violation was discovered during a offsite audit. The cause was due
to interprutation of the requirement. The facilty explained how the Facility
Rating is determined, but R1 states that there must be a statement that indicates
the facility rating shall equal the most limiting applicable Equipment Rating of
the individual equipment that comprises the facility.

[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

C4 [Optional] Provide any relevant additional information regarding the

alleged or confirmed violations associated with this Mitigation Plan:

Rev. 3/20/08, v2
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This alleged violation is a technicallity and Fountain Valley actual proves
its facility rating through performance testing two times per year.

[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Section D: Details of Proposed Mitigation Plan
Mitigation Plan Contents

DA

Identify and describe the action plan, including specific tasks and actions
that your organization is proposing to undertake, or which it undertook if
this Mitigation Plan has been completed, to correct the violations
identified above in Part C.2 of this form:

The following statement was added to FAC-008-1 R1 "The Fountain Valley
Facility Rating shall equal the most limiting applicable Equipment Rating of the
individual equipment that comprises Fountain Valley."
[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Check this box [] and proceed to Section E of this form if this Mitigation
Plan, as set forth in Part D.1, has already been completed; otherwise
respond to Part D.2, D.3 and, optionally, Part D.4, below.

Mitigation Plan Timeline and Milestones

D.2

D3

Provide the timetable for completion of the Mitigation Plan, including the
completion date by which the Mitigation Plan will be fully implemented
and the alleged or confirmed violations associated with this Mitigation
Plan corrected:

Enter Milestone Activities, with completion dates, that your organization
is proposing for this Mitigation Plan:

Milestone Activity Proposed Completion Date*
(milestones cannot be more than 3 months
apart)

Rev. 3/20/08, v2
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Western Electricity Coordinating Council

(*) Note: Implementation milestones should be no more than three (3) months apart for Mitigation
Plans with expected completion dates more than three (3) months from the date of submission.
As set forth in CMEP section 6.6, adverse consequences could result from failure to complete,
on a timely basis, all required actions in this Mitigation Plan, including implementation of
milestones. A request for an extension of the completion date of any milestone or of the
Mitigation Plan must be received by WECC at least five (5) business days before the relevant
milestone or completion date.

[Note: Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Additional Relevant Information (Optional)

D4 If you have any relevant additional information that you wish to include
regarding the Mitigation Plan, milestones, milestones dates and
completion date proposed above you may include it here:

[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Rev. 3/20/08, v2
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Section E: Interim and Future Reliability Risk

Check this box and proceed and respond to Part E.2, below, if this
Mitigation Plan, as set forth in Part D.1, has already been completed.

Abatement of Interim BPS Reliability Risk

E.A1

While your organization is implementing the Mitigation Plan proposed in
Part D of this form, the reliability of the Bulk Power System may remain
at higher risk or be otherwise negatively impacted until the plan is
successfully completed. To the extent they are known, reasonably
suspected or anticipated: (i) identify any such risks or impacts; and (ii)
discuss any actions that your organization is planning to take or is
proposing as part of the Mitigation Plan to mitigate any increased risk to
the reliability of the bulk power system while the Mitigation Plan is being
implemented:

[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Prevention of Future BPS Reliability Risk

E.2

E3

Describe how successful completion of the Mitigation Plan as laid out in
Part D of this form will prevent or minimize the probability that your
organization will incur further violations of the same or similar reliability
standards requirements in the future:

The facility has a better understanding of what NERC would like to see for
compiance © under FAC-008-1 R1.
[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Your organization may be taking or planning other action, beyond that
listed in the Mitigation Plan, as proposed in Part D.1, to prevent or
minimize the probability of incurring further violations of the same or
similar standards requirements listed in Part C.2, or of other reliability
standards. If so, identify and describe any such action, including
milestones and completion dates:

Rev. 3/20/08, v2
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AR

Western Electricity Coordinating Council
No further action will be taken by Fountain Valley on this issue.
[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Rev. 3/20/08, v2
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Section F: Authorization

An authorized individual must sign and date this Mitigation Plan Submittal Form.
By doing so, this individual, on behalf of your organization:

a) Submits the Mitigation Plan, as laid out in Section D of this form, to
WECC for acceptance by WECC and approval by NERC, and

b) If applicable, certifies that the Mitigation Plan, as laid out in Section D of
this form, was completed (i) as laid out in Section D of this form and (i)
on or before the date provided as the ‘Date of Completion of the
Mitigation Plan’ on this form, and

c) Acknowledges:
1. | am Plant Manger of Fountain Valley Power, LLC.

2. | am an officer, employee, attorney or other person authorized to
sign this Mitigation Plan on behalf of Fountain Valley Power, LLC.

3. I understand Fountain Valley Power, LLC's obligations to comply
with Mitigation Plan requirements and WECC or ERO remedial
action directives and | have reviewed the WECC and ERO
documents related to these obligations, including, but not limited to,
the WECC CMEP and the NERC Rules of Procedure.

4. I have read and am familiar with the contents of the foregoing
Mitigation Plan.
5. Fountain Valley Power, LLC agrees to be bound by, and comply

with, the Mitigation Plan, including the timetable completion date,
as approved by WECC and approved by NERC.

Authorized Signature: «g//ﬁ

(Electroyﬁz signatures are acceptable; see CMEP Section 3.0)

Name (Print):Joel R. Stahn
Title: Plant Manger
Date: 8/22/08

Rev. 3/20/08, v2




NERC
NORTH AMERICAN ELECTRIC
RELIABILITY CORPORATION

Western Electricity Coordinating Council

Section G: Comments and Additional Information

You may use this area to provide comments or any additional relevant
information not previously addressed in this form.

Na
[Provide your response here; additional detailed information may be provided as an
attachment as necessary]

Section H: WECC Contact and Instructions for Submission

Please direct any questions regarding completion of this form to:
Jim Stuart, Sr. Compliance Engineer
Email: JStuart@wecc.biz
Phone: (801) 883-6887

For guidance on submitting this form, please refer to the “WECC Compliance
Data Submittal Policy”. This policy can be found on the Compliance Manuals
website as Manual 2.12:

http://iwww.wecc.biz/wrap.php ?file=/wrap/Compliance/manuals.htm!

Rev. 3/20/08, v2
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