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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

NEW HARQUAHALA GENERATING  )  Docket No. RC08-4-000 
COMPANY, LLC     ) 

 
MOTION TO INTERVENE AND COMMENTS 

OF THE 
NORTH AMERICAN ELECTRIC RELIABILITY CORPORATION 

 
 Pursuant to Rules 211, 212 and 214 of the Federal Energy Regulatory 

Commission’s (“Commission” or “FERC”) Rules of Practice and Procedure, 18 C.F.R. 

§§ 385.211, 385.212 and 385.214, the North American Electric Reliability Corporation 

(“NERC”) hereby moves to intervene and submits these comments in the above-

referenced proceeding.  

I. BACKGROUND 

On February 4, 2008, New Harquahala Generating Company, LLC 

(“Harquahala”) filed an appeal of the January 14, 2008 decision rendered by NERC’s 

Board of Trustees Compliance Committee (“BOTCC”) to include Harquahala on the 

NERC Compliance Registry within the Western Electricity Coordinating Council 

(“WECC”) for the functions of transmission owner (“TO”) and transmission operator 

(“TOP”).  Harquahala is registered on the NERC Compliance Registry as a Generation 

Owner, Generation Operator, Balancing Authority, Transmission Owner, and 

Transmission Operator in WECC.  Harquahala challenges only its registration as a TO 

and TOP.  Harquahala is registered as a TO and TOP because it owns a 26-mile 500 kV 

transmission line that connects Harquahala’s 1,092 MW generating plant to the 
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Hassayampa substation.  Simply put, Harquahala argues that its 26-mile line used to 

transmit energy is a radial interconnection facility that should be considered part of the 

generating facility and subject only to Reliability Standards applicable to GOs and GOPs.  

However, Harquahala’s 26-mile line is a transmission line that connects two other 

material transmission elements of the bulk power system (also referred to herein as 

“BPS”).  As an owner of transmission facilities, Harquahala squarely meets the NERC 

Statement of Compliance Registry Criteria (“Registry Criteria”) for registration as a TO 

and TOP.  And, as such, Harquahala necessarily must be subject to the TO and TOP 

Reliability Standards.  Harquahala’s registration and compliance with GO and GOP 

obligations are not interchangeable with TO and TOP requirements.  There are a number 

of TO and TOP Reliability Standard requirements, such as vegetation management and 

relay protection standards (among others) that do not apply to a GO or GOP.  Removal of 

Harquahala’s TO and TOP designations, therefore, would result in a gap in reliability that 

is directly contrary to Congressional directives and implementing Commission rules and 

orders, as well as final NERC BOTCC Decisions on similar appeals.  The NERC BOTCC 

Decision to include Harquahala in the NERC Compliance Registry should be affirmed.   
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II. NOTICES AND COMMUNICATIONS 

Notices and communications with respect to this filing may be addressed to: 

Rick Sergel 
President and Chief Executive Officer 
David N. Cook* 
Vice President and General Counsel 
North American Electric Reliability Corporation 
116-390 Village Boulevard 
Princeton, NJ 08540-5721 
(609) 452-8060 
(609) 452-9550 – facsimile 
david.cook@nerc.net 

 

*Persons to be included on the Commission’s 
official service list. 

Rebecca J. Michael* 
Assistant General Counsel 
North American Electric Reliability      
Corporation 
1120 G Street, N.W. 
Suite 990 
Washington, D.C. 20005-3801 
(202) 393-3998 
(202) 393-3995 – facsimile 
rebecca.michael@nerc.net 

 

III. MOTION TO INTERVENE 

NERC was formed to serve as the electric reliability organization (“ERO”) 

authorized by Section 215 of the Federal Power Act (“FPA”).  NERC was certified as the 

ERO by the Commission’s Order issued July 20, 2006, in Docket No. RR06-1-000.1  

NERC’s mission is to improve the reliability and security of the bulk power system in 

North America.  To achieve that, NERC develops and enforces reliability standards; 

monitors the bulk power system; assesses future adequacy; audits owners, operators and 

users for preparedness; and educates and trains industry personnel.  NERC is a self-

regulatory organization that relies on the diverse and collective expertise of industry 

participants.  As the ERO, NERC is subject to oversight by the Commission and 

applicable governmental authorities in Canada.  

                                                 
1Order Certifying North American Electric Reliability Corporation as the Electric Reliability Organization 
and Ordering Compliance Filing, 116 FERC ¶ 61,062 (2006).   



 -4- 

On April 19, 2007, the Commission approved delegation agreements between 

NERC and eight Regional Entities, including a delegation agreement between NERC and 

WECC.2  Pursuant to a delegation agreement, NERC delegated to WECC the authority to 

enforce mandatory Reliability Standards within the WECC region.   

On June 18, 2007, the NERC reliability standards, approved in Order No. 693, 

became mandatory and enforceable in the United States for all owners, operators and 

users of the bulk power system.3  Also, in Order No. 693, the Commission approved 

NERC’s Compliance Registry process, including NERC’s Registry Criteria.  The 

Registry Criteria describes how NERC and the Regional Entities identify organizations 

that should be registered for compliance with the mandatory Reliability Standards.  

NERC has delegated the responsibility to the Regional Entities, including WECC, to 

identify the organizations subject to inclusion on the NERC Compliance Registry.  

NERC provides notice of registration to all organizations included on the NERC 

Compliance Registry. 

Section 500 of the NERC Rules of Procedure sets forth the process for an entity 

to challenge its inclusion on the NERC Compliance Registry.  The NERC BOTCC issues 

a decision on such appeals.  Once that decision has been rendered, an entity may file an 

appeal with the Commission. 

Because the instant appeal has been filed with the Commission, NERC has a 

substantial and direct interest in the Commission decision in this proceeding.  No other 

                                                 
2 North American Electric Reliability Council, North American Electric Reliability Corp., 119 FERC ¶ 
61,060, order on reh’g, 120 FERC ¶ 61,260 (2007). 
3 Mandatory Reliability Standards for the Bulk-Power System, Order No. 693, 72 Fed. Reg. 16,416 (April 
4, 2007), FERC Stats. & Regs. ¶ 31,242 (2007), order on reh’g, Order No. 693-A, 120 FERC ¶ 61,053 
(2007). 
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party can adequately represent NERC’s interest.  Therefore, it is in the public interest to 

permit this intervention. 

IV. COMMENTS 

Harquahala seeks to avoid responsibility for the TO and TOP Reliability Standard 

requirements applicable to the 26-mile 500 kV transmission line it owns that connects its 

1,092 MW generation plant to the Hassayampa substation.  The Hassayampa substation is 

located one and a half miles from the substation adjacent to the Palo Verde nuclear plant.4  

Those two substations are connected by three 500 kV circuits and are operated as a 

common bus.  Harquahala asserts that this 26-mile transmission line is a radial 

interconnection facility that should be considered part of the generating plant and not an 

integrated transmission element of the bulk power system.  Yet, such an interpretation 

flies in the face of the Energy Policy Act of 2005, FPA Section 215, Commission 

precedent under Section 215 and the NERC Registry Criteria.  The relief requested by 

Harquahala to escape responsibility for applicable TO and TOP requirements or to obtain 

an exemption from any applicable penalties or sanctions is unjustified, and the 

Commission should deny the appeal. 

As set forth in the Decision, the NERC BOTCC reviewed and considered the 

evidence and arguments presented by Harquahala and WECC, determined that 

Harquahala is properly registered as a TO and TOP and explained the bases for its 

findings and conclusions.  The NERC BOTCC Decision is based on a straightforward 

application of the NERC Registry Criteria and is fully supported by the record presented 

to the NERC BOTCC and the record now before the Commission.  The Decision is 

                                                 
4 WECC Response at 2 n. 3.  NERC BOTCC Decision at 1 n.3. 
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consistent with Section 215 of the FPA and Commission precedent thereunder.  

Harquahala’s claims to the contrary are without merit, and the Commission should affirm 

the NERC BOTCC Decision.   

In the instant appeal, Harquahala resurrects many of the same arguments it 

advanced in its registration appeal that were considered and rejected in the BOTCC 

Decision.  In summary, Harquahala contends that:  

• its interconnection facilities are not integrated transmission elements, as 
required by the Registry Criteria and as that term is defined in prior 
Commission precedent;  

• TO/TOP Reliability Standards are not designed to apply to sole-use, radial 
lines, such as its interconnection facilities; in any event, 

o many of the TO and TOP requirements do not apply to it; 
o it already complies with many of the TO and TOP requirements, 

because it is registered as a GO and GOP; 
• there is no demonstration that TO/TOP registration is required due to a 

material impact of the interconnection facilities on the BPS;  
• there will be no gap in reliability if Harquahala is not registered as a 

TO/TOP; and 
• its registration is a test case as evident by inconsistent registrations both 

within WECC and between WECC and the other Regional Entities, and 
special considerations with respect to penalties or sanctions, if applicable, 
are warranted in the event the Commission determines to uphold its 
TO/TOP registration.5  

 
Harquahala also improperly asserts that the Decision did not address all of its arguments 

or that the findings were merely “conclusory.”  

1. The NERC BOTCC Decision Sets Forth Adequate Support and a 
Rational Basis for Its Determination that Harquahala Meets the 
Registry Criteria Applicable to a TO and TOP.   

 
Harquahala misinterprets the Registry Criteria applicable to TOs and TOPs.  

Harquahala contends that the Registry Criteria “excludes from registration any entity that 

does not own or operate ‘an integrated transmission element associated with the BPS 100 

                                                 
5 Harquahala FERC Appeal at 4. 
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kV and above, or such lower voltage as defined by the Regional Entity necessary to 

provide for the reliable operation of the interconnected transmission grid.’”6  As set forth 

in the NERC BOTCC Decision, the Registry Criteria clearly provides that, to be a TO or 

TOP, an entity must own or operate transmission facilities: 

According to the FERC-approved NERC Statement of Compliance 
Registry Criteria (Revision 3.1), Section II, a transmission operator is 
“The entity responsible for the reliability of its local transmission system 
and operates or directs the operations of the transmission facilities.”  It 
defines a transmission owner as “The entity that owns and maintains 
transmission facilities.”  According to the FERC-approved NERC 
Statement of Compliance Registry Criteria (Revision 3.1), Section III.d.1, 
a Transmission Owner/Operator is “An entity that owns/operates an 
integrated transmission element associated with the bulk power system 
100 kV and above, or lower voltage as defined by the Regional Entity 
necessary to provide for the reliable operation of the interconnected 
transmission grid.”7 
 

The only exclusion set forth in the Registry Criteria from registration as a 

TO/TOP is that “Radial transmission facilities serving only load with one 

transmission source are generally not included in this definition.”8 

 The NERC BOTCC Decision applied the Registry Criteria and found, based in 

part on Harquahala’s own characterization of its interconnection facilities, that 

Harquahala owns and operates transmission facilities.  According to Harquahala: 

The only transmission facilities that Harquahala owns, operates or 
controls are the limited facilities necessary to interconnect Harquahala’s 
generating facilities to the Hassayampa Substation and are located before 
the point of interconnection with the transmission grid.9  
 

The NERC BOTCC Decision further found that there is no dispute that Harquahala meets 

the 100 kV and above requirement because Harquahala’s transmission facilities are 

                                                 
6 Id. at 7. 
7 NERC BOTCC Decision at 3. 
8 Registry Criteria at 4. 
9 NERC BOTCC Decision at 3 (citing Harquahala Appeal at 4 (emphasis added)). 
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operated at 500 kV.10  The NERC BOTCC Decision also addressed the issue of owning 

or operating an integrated transmission element associated with the BPS.  The NERC 

BOTCC Decision held that: 

Harquahala states that its “transmission facility . . . the Tie-line . . . 
interconnects Harquahala’s generating facility to the transmission grid.”11  
Because the 26 mile long tie-line is 500 kV and interconnects 
Harquahala’s generating facility to the transmission grid, Harquahala 
clearly meets the requirement as an entity that owns/operates an integrated 
transmission element associated with the bulk power system 100 kV and 
above.”12   
 
In further support of its position, the NERC BOTCC Decision held that FPA 

Section 215, under which Congress granted the Commission broad authority to ensure 

reliability, governs here, rather than Section 205.13  The NERC BOTCC Decision gave 

due consideration to and rejected other arguments advanced by Harquahala that its 

interconnection facilities are not “integrated transmission elements:” 

Harquahala relies on the FERC generator interconnection orders on cost 
allocation in support of its claim.  Those orders are inapposite under the 
facts presented here.  First, they stem from the Commission’s authority 
under Section 205 of the Federal Power Act (FPA), whereas FPA Section 
215 governs here.  FERC itself has recognized that it has broader authority 
under FPA Section 215, particularly as it relates to maintaining reliability 
of the BPS.  In addition, as Harquahala recognizes, the orders cited by 
Harquahala were cost allocation orders and do not address the reliability 
and organization registration issues presented here.14  As WECC points 
out, even Harquahala admits that “…FERC was not addressing application 
of the Reliability Standards [in its Interconnection Policy.].”15   

 
Indeed, the NERC BOTCC Decision held that: 
 

Of relevance, however, is FERC’s recognition of the fact that it is 
precisely these interconnection facilities “that are necessary to physically 

                                                 
10 Id. at 3. 
11 Harquahala Response at 2. 
12 NERC BOTCC Decision at 3-4. 
13 Id. at 4. 
14 Harquahala Appeal at 5. 
15 NERC BOTCC Decision at 4 (citing WECC Assessment at 3; Harquahala Appeal at 5). 
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and electrically interconnect the Generating Facility to the Transmission 
Provider’s Transmission System,16 that is the BPS.  Thus, contrary to 
Harquahala’s arguments, its interconnection facilities are an integrated 
transmission element.17   

 
 In the instant appeal, Harquahala reiterates its claim that its “Tie-line is a sole use, 

radial line and, therefore, not an integrated transmission element.”18  Noting that the 

Registry Criteria does not define the term “integrated transmission element,” Harquahala 

contends that the term “integrated” as defined in the Commission’s interconnection cost 

allocation policy, open access requirements and data collection requirements should 

apply.  Harquahala takes issue with the NERC BOTCC Decision which held that the term 

should be defined from a reliability perspective under FPA Section 215 rather than FPA 

Section 205:  

NERC's principal error is its rejection of the historical and common usage 
of the term “integrated,” which is used to describe transmission facilities 
that are looped with other facilities so as to provide a parallel path for 
power flows over an interconnected network of transmission facilities, and 
not to include sole use, radial lines such as the Interconnection Facilities.19   
 

The Commission’s distinction between “integrated (non-radial)” and “non-integrated 

(radial)” is inapplicable here, because the Commission used those terms to differentiate 

facilities that were part of the transmission network, in developing its policies with 

respect to assignment of costs related to generator interconnections, the applicability of 

open access requirements and requirements for the provision of certain data, all of which 

were developed prior to FPA Section 215.   

Even Harquahala acknowledges that, with respect to the interconnection pricing 

policy, the Commission did not take into consideration the applicability of the Reliability 

                                                 
16 Id. at 4.  Harquahala Appeal at 5. 
17 NERC BOTCC Decision at 4. 
18 Harquahala FERC Appeal at 7. 
19 Id. at 7. 
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Standards.  Notably, in the post-FPA Section 215 era, the Commission has affirmatively 

recognized that radial transmission lines connecting generators to the grid are part of the 

bulk power system.   

Accordingly, Harquahala’s contention that “integrated” is not synonymous with 

“connected” (or “interconnected”) is a strained interpretation that falls flat.  Harquahala 

ignores the plain meaning of the term “integrated” that is consistent with FPA Section 

215 and NERC’s long-standing application of that term from a reliability perspective, 

which has spanned more than four decades.  In simple, commonly used terms, 

“integrated” means “combining or coordinating separate elements so as to provide a 

harmonious, interrelated whole.”20  The transmission facilities at issue here link 

Harquahala’s generating station (admitted to be a part of the bulk power system) with the 

Hassayampa substation (also admitted to be a part of the bulk power system).  NERC’s 

Registry Criteria uses “integrated” in that sense, combining the generating stations with 

other elements of the bulk power system. 

With respect to Harquahala’s claim that an analysis of engineering or operational 

factors is required to define the term,21 the NERC BOTCC Decision considered the well-

known engineering and operational fact, from a reliability perspective, that the 

interconnection facilities are physically and electrically connected to the bulk power 

system.  Indeed, the laws of physics that apply to transmission elements connected to the 

bulk power system are not bound by an interconnection pricing policy, open access 

requirements or data collection requirements, all of which are economic policy decisions 

and are not based on reliability issues.   

                                                 
20 See dictionary.com (last visited Feb. 27, 2008). 
21 Harquahala FERC Appeal at 10, 29-30. 
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Importantly, in its appeal to FERC, Harquahala admits that it “does not deny” that 

“the Interconnection Facilities are also part of the [bulk power system].”22  There also can 

be no dispute that Harquahala must coordinate its operations and activities with respect to 

the interconnection facilities in synch with the bulk power system.  

Unlike under its Section 205 policies, from a reliability perspective under FPA 

Section 215, the Commission has recognized that radial interconnection facilities are part 

of the bulk power system if they operate at 100 kV or higher.23  Therefore, the NERC 

BOTCC Decision properly relied on FPA Section 215 and Commission precedent 

thereunder in determining whether Harquahala’s interconnection facilities constitute an 

integrated transmission element.   

Notably, Section 215 defines the bulk power system as:  

(A) facilities and control systems necessary for operating an interconnected 
electric energy transmission network (or any portion thereof); and  
 
(B) electric energy from generation facilities needed to maintain transmission 
system reliability.24  
 
The Commission has had occasion to consider the breadth of Congress’ directives 

in Section 215: 

When Congress enacted section 215, it used broad language to ensure that 
all those entities that could affect the reliability of the bulk power system 
would be subject to mandatory reliability standards.  Specifically, section 
215(b)(1) states that, “The Commission shall have jurisdiction, within the 
United States, over . . . all users, owners and operators of the bulk-power 
system (including the entities described in section 201(f)), for purposes of 
approving reliability standards established under this section and enforcing 
compliance with this section.”[]  Further, section 215(b)(2) provides that 
“All users, owners and operators of the bulk-power system shall comply 
with reliability standards that take effect under this section.”[]  In using 
such broad language, Congress gave no indication that it intended to 

                                                 
22 Harquahala FERC Appeal at 10. 
23 Lee County, Florida, et al., 121 FERC ¶ 61,143 at P 28 (2007), reh’g denied, 122 FERC ¶ 61,141 (2008). 
24 16 U.S.C.A. § 824o(a)(1)(A) and (B). 
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exempt any entity that could affect the reliability of the bulk-power system 
from the reach of mandatory reliability standards.25 
 
Other relevant definitions in Section 215 include: 

The term ‘reliability standard’ means a requirement, approved by the Commission 
under this section, to provide for reliable operation of the bulk power system.26 
 
The term ‘reliable operation’ means operating the elements of the bulk-power 
system within equipment and electric system thermal, voltage, and stability limits 
so that instability, uncontrolled separation, or cascading failures of such system 
will not occur as a result of a sudden disturbance, including a cybersecurity 
incident, or unanticipated failure of system elements.27  
 
Harquahala operates 1,092 MW of generation which is part of the supply that the 

Reliability Coordinator (“RC”), in whose footprint Harquahala is located, must consider 

when it coordinates the operational plans of Balancing Authorities in its area.  Since an 

RC has overall responsibility for the reliable operation of the BPS in its area, the 

operational plans in its area must consider contingencies that can affect reliability.  The 

loss of all of Harquahala’s power due to the loss of its interconnecting radial transmission 

facility is one such contingency.  It is Harquahala’s 500 kV facilities that “integrate” 

Harquahala’s generation into the BPS, and the loss of either its transmission or 

generation must be anticipated.  As with all registry decisions, determinations as to 

whether generator interconnection facilities must necessarily be registered are made on a 

case-by-case application of the relevant Registry Criteria.   

Given the directive from Congress that all users, owners, and operators of the 

bulk-power system be subject section 215 and thus subject to the mandatory and 

                                                 
25 Applicability of Federal Power Act Section 215 to Qualifying Small Power Production and Cogeneration 
Facilities, 119 FERC ¶ 61,149 at P 24 (2007) (Order No. 696) (footnotes omitted); See also 16 U.S.C.A. § 
824o(b). 
26 16 U.S.C.A. § 824o(a)(3) (emphasis added). 
27 16 U.S.C.A. § 824o(a)(4) (emphasis added). 
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enforceable reliability standards,28 it is disingenuous for Harquahala to claim that its 26-

mile transmission line by which it is interconnected to the bulk power system is not an 

integrated transmission element.  Its 500 kV transmission line clearly falls within the 

scope of “facilities and control systems necessary for operating an interconnected electric 

energy transmission network (or any portion thereof).”  As noted above, Harquahala does 

not deny that its interconnection facilities are part of the bulk power system, nor could it 

because the Commission has expressly rejected claims that radial transmission lines 

(operated at 100 kV or higher) that connect a generator to the grid are not directly 

interconnected to the bulk power system.29  

With the Energy Policy Act of 2005, Congress ushered in a new era and expanded 

the scope of the Commission’s authority over reliability and included within the scope of 

Section 215 entities that are normally excluded from the Commission’s jurisdiction under 

Part II of the FPA.30  As the Commission itself has held: 

The provision providing that these otherwise jurisdictionally exempt 
utilities will be subject to section 215 supports our determination that 
Congress intended that all utilities, regardless of whether those utilities are 
otherwise exempt from the FPA, be subject to section []215.31   

 
This same logic supports the NERC BOTCC Decision which recognizes that while 

facilities (or their owners or operators) may be exempt from certain provisions of the 

                                                 
28 Order No. 696 at P 27. 
29 Lee County, Florida, 121 FERC ¶ 61,143 at P 28  (“Like Lee County, SWA argues that because it is 
connected to a radial line, it is not directly interconnected to the Bulk-Power System.  As we stated above, 
transmission facilities that provide service to a generation facility do not qualify as “serving only load” and 
are thus part of the Bulk-Power System if they operate at voltages of 100 kV or higher.”). 
30 Order No. 696 at P 25. 
31 Id. at P 25. 
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FPA, or Commission regulations thereunder, they are not thereby exempt from 

application of FPA Section 215.32     

2. Harquahala’s Claims that the TO/TOP Reliability Standards Are Not 
Designed to Address Reliability With Respect to Its Radial 
Transmission Interconnection Facilities Are Wrong. 

 
As in its appeal before the NERC BOTCC, Harquahala objects to being subject to 

the TO and TOP reliability standards, on a number of grounds.  These are addressed in 

turn below. 

a. Contrary to Harquahala’s Assertions, its Interconnection 
Facilities Are, By Their Nature, an Independent Transmission 
Element. 

 
Harquahala contends that:  

the fact that the Interconnection Facilities connect two elements of the 
BPS (Generating Facility and Hassayampa) leads only to the conclusion 
that the Interconnection Facilities are also part of the BPS, a fact that 
Harquahala does not deny.  That, however, does not address the question 
of whether the Interconnection Facilities should be subject to the TO/TOP 
Reliability Standards as an independent transmission element.33 
 

As defined in FPA Section 215, the purpose of a reliability standard is to provide for 

reliable operation of the bulk-power system.34  The term reliable operation is defined, in 

part, as operating the elements of the bulk-power system.  The BPS is defined in FPA 

Section 215, in part, as the facilities and control systems necessary for operating an 

interconnected electric energy transmission network (or any portion thereof).   

Harquahala concedes that its interconnection facilities are part of the bulk power 

system, and, by definition, they are, therefore, an element of the BPS.  Indeed, 
                                                 
32 The Commission already has revised its regulations to eliminate certain generic exemptions from 
reliability standards.  See Order No. 696, supra.  See also Order No. 696 at P 26 (“[S]ection 210(e) of 
PURPA grants the Commission broad authority to exempt most QFs from various provisions of the FPA, 
we cannot find that Congress intended that all entities that affect the reliability of the bulk-power system 
not be subject to mandatory and enforceable reliability standards.”).  
33 Harquahala FERC Appeal at 10. 
34 16 U.S.C.A. § 824o(a)(3) (emphasis added). 
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Harquahala’s 500 kV transmission line operates as a portion of the interconnected electric 

energy transmission network.  As an owner and operator of a transmission element (part 

of and interconnected with the BPS), Harquahala must comply with reliability standards 

that are designed to ensure reliable operation of its transmission facilities that are part of 

the BPS.  Because the 500 kV line is a transmission element, the applicable Reliability 

Standards are the TO/TOP Reliability Standards. 

b. The NERC BOTCC Gave Due Consideration to Harquahala’s 
Claims that it Should not be Subject to the TO/TOP Reliability 
Standards with respect to its Radial Line Because Some Do Not 
Apply and it Already Complies with Others as a GO/GOP. 

 
The NERC BOTCC correctly concluded, therefore, that it is of no consequence 

that the line is a radial facility, because the Commission itself has expressly held that the 

radial line exclusion set forth in the NERC Compliance Registry does not apply to a 

generator’s interconnection facilities.  Nonetheless, Harquahala persists in its claim that it 

should not be required to comply with the TO/TOP Reliability Standards.   

Harquahala states that the Reliability Standard requirements fall into two 

categories: (i) those that apply to integrated facilities and not to interconnection facilities; 

and (ii) requirements that are duplicative of GO/GOP requirements and therefore are fully 

captured with respect to such interconnection facilities.35  While the inability to identify 

any Reliability Standard Requirements that would apply to the entity if registered for the 

particular function conceivably could justify non-registration, in this case NERC and 

WECC have clearly identified a number of standards that apply.  Even Harquahala 

concedes that certain of the TO/TOP Reliability Standards apply.36 

                                                 
35 Harquahala FERC Appeal at 12. 
36 See, e.g., Harquahala FERC Appeal at 39-40, 41-43.  See also NERC BOTCC Decision at 11. 
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In the first category, Harquahala states that there are some Reliability Standards 

that do not apply, harkening back to its “integration” arguments in support of its position 

that the Registry Criteria should exclude its radial interconnection facilities.  According 

to Harquahala, certain of the TO/TOP Reliability Standards apply to ownership and 

operation of an integrated transmission system or contemplate activities in which it does 

not engage or over which it lacks authority to engage.   

The NERC BOTCC Decision acknowledges that there may be some Reliability 

Standards that do not apply, and Harquahala has been advised that NERC and WECC 

will undertake a requirement by requirement review of the TO/TOP Reliability Standards 

to determine applicability based on the facts and circumstances;37 however, merely 

asserting that its facilities are not integrated is not sufficient to justify a categorical 

waiver of the requirements.  This is particularly true given Harquahala’s admissions that 

there are Reliability Standards that, in fact, do apply.   

Importantly, in registering an entity for a function, NERC has already identified 

the relevant universe of Reliability Standards, by virtue of the registration by function 

and use of the applicability section in each standard to which TOs and TOPs may be 

subject.  There is no secret or unknown standard.  The fact that all standards applicable to 

TOs and TOPs may not apply to a particular entity does not excuse the entity from 

registration.  The Commission has already made the determination that all Reliability 

Standards applicable to a given function apply to an entity included in the NERC 

Compliance Registry.  This rule is appropriate and provides needed clarity to the 

industry; however, it also does not prevent an entity from subsequently demonstrating to 

NERC and the Regional Entity that there may be legitimate reasons why some 
                                                 
37 NERC BOTCC Decision at 12. 
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requirements cannot or do not apply.  This is more appropriately a compliance issue and 

not a registration issue, and the Commission should make this clear.     

As to claims that some TO/TOP Reliability Standards would require it to give 

direction to itself as the GO/GOP, here, Harquahala does not question whether they 

apply.38  So, to the extent those requirements apply, Harquahala must comply.  This is no 

different from what might occur in the case of a vertically integrated utility that owns and 

operates both transmission and generation facilities.     

Moreover, requiring Harquahala to comply with applicable TO/TOP Reliability 

Standards would not affect its obligation to take direction from Salt River Project 

(“SRP”) or the RC under any applicable Reliability Standards.39  Harquahala’s claims in 

this regard are a red herring and were already addressed in the NERC BOTCC Decision.   

At the heart of the registration dispute is Harquahala’s position that it should not 

have to comply with Reliability Standard requirements that obligate it to have NERC-

certified transmission operators that operate and maintain its transmission line.40  

Harquahala takes issue with the requirements to have full time (24 hours a day, seven 

days a week) coverage by certified transmission operators with respect to its 26-mile, 500 

kV transmission line.41  Their job, however, is not simply to monitor operations, but also 

to engage in operation, testing and maintenance activities with respect to this line, as well 

                                                 
38 Harquahala FERC Appeal at 39-40. 
39 NERC BOTCC Decision at 6. 
40 Harquahala FERC Appeal at 38-39. 
41 Harquahala is also registered within WECC as a Balancing Authority.  A Balancing Authority must have 
a control center and certified operators.  Rather than having its own control center and certified operators, it 
is NERC’s understanding that Harquahala has contracted with another entity to perform the Balancing 
Authority functions, including the obligations to have a control center and certified operators, on its behalf.  
If it chooses, Harquahala may make similar arrangements for its TO and TOP functions. That type of 
arrangement is part of what is contemplated in the NERC Compliance Registry process and NERC Rules of 
Procedure.   
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as relay and protection systems.  It is appropriate, therefore, that Harquahala comply with 

Reliability Standards applicable to ensuring reliable operation of its transmission 

facilities. While Harquahala suggests that these activities are more appropriately the 

responsibility of SRP as the TOP for Hassayampa and its integrated transmission 

system,42 SRP is already registered as the TOP for Hassayampa.  At issue, however, is 

that Harquahala is the sole TOP and TO for its transmission line.  While Harquahala may 

enter into agreements with third parties to assume such obligations on its behalf in 

accordance with Sections 501 and 507 of the NERC Rules of Procedure, it has not done 

so.  Until such time as it does, Harquahala is appropriately the entity that must comply.  

In fact, Harquahala does have an extensive agreement with SRP regarding 

operation of the Hassayampa substation.43  But that agreement does not cover the 26 

miles of transmission line, and, perhaps more important, it predates FPA Section 215.  

That agreement does not deal with accountability under FPA Section 215 and the 

Reliability Standards.  

Significantly, NERC lacks authority to require a third party to assume the 

obligations for compliance with Reliability Standards on behalf of another entity.  The 

Commission also has declined to do so.  In any event, the NERC Registry Criteria 

provides that the owner or operator seeking to transfer obligations must present to NERC 

and the Regional Entity a written agreement governing such transfer and an entity willing 

to be registered and responsible per that agreement.  Harquahala does not explain why it 

cannot enter into an agreement with SRP to operate the transmission facilities, just as it 

has for the switchgear Harquahala owns within the Hassayampa substation.  Someone 

                                                 
42 Harquahala FERC Appeal at 38. 
43 Id. at 2 and 15. 
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must be accountable for the 26-mile transmission line and, in the absence of an 

agreement by which some else takes responsibility, that someone is Harquahala. 

As to the second category of Reliability Standard requirements, Harquahala states 

that it already is responsible for certain of the standards in its capacity as a GO and 

GOP.44  This is a theme that carries through the entire FERC appeal.  Harquahala’s 

claims that an entity need not be registered for a function where the applicable Reliability 

Standards specify that other functional entities also must comply with the same 

Reliability Standard requirements have no merit.  The Reliability Standards apply to 

specific functional types and to the nature of the facilities.  Where an entity chooses to 

participate in the electric industry in multiple functional categories, it is appropriate that it 

be subject to all applicable Reliability Standards.   

As explained in the NERC BOTCC Decision, with respect to Harquahala’s 

ownership and operation of generation facilities and ownership and operation of 

transmission facilities, there is only a small subset of requirements that apply to both the 

GO/GOP and TO/TOP categories.45  If Harquahala were merely required to comply with 

the GO/GOP requirements for its transmission line, it would avoid responsibility for 

other Reliability Standard requirements that only apply to transmission facilities.  That is, 

it would not be subject to penalties, sanctions or other enforcement action for violations 

that might occur under the TO/TOP Reliability Standard requirements.  For example, a 

GO/GOP is not subject to Reliability Standard requirements applicable to vegetation 

management.  These requirements apply only to a TO.  Nothing in the GO/GOP 

requirements obligate Harquahala to have a vegetation management plan and to 

                                                 
44 Harquahala FERC Appeal at 41-43. 
45 NERC BOTCC Decision at 11. 
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implement it.  These are appropriately addressed in the TO Reliability Standard 

requirements.  As explained in the NERC BOTCC Decision, it is inconsistent with FPA 

Section 215 to permit Harquahala to avoid responsibility for such requirements.  The 

NERC BOTCC Decision should be affirmed.  

3. The NERC BOTCC Decision Properly Concluded that Harquahala’s 
Transmission Facilities have a Material Impact on the BPS.  

 
In Order No. 696, the Commission found that: 

The reliability criteria adopted by NERC and approved by the 
Commission, as well as the compliance registry process adopted by NERC 
and approved by the Commission, are designed to ensure that only those 
facilities needed to maintain the reliability of the bulk-power system are 
subject to the reliability standards. The ultimate decision with respect to 
[an entity] . . . must be, made on a case-by-case basis.46 
 

In the instant case, the NERC BOTCC Decision concluded that Harquahala meets the 

Registry Criteria to be registered as a TO/TOP,47 a fact that Harquahala refuses to accept.  

Rather, Harquahala continues to maintain that, because NERC has failed to show that 

Harquahala meets the Registry Criteria for TO/TOP registration, the only alternative is to 

show that Harquahala is material to the BPS.  Yet, the Commission has found that: 

[Where] NERC… provide[s] adequate support to register [an entity] based 
on [one section] of the Registry Criteria, there is no need to analyze 
whether [an entity] should also be registered based on [another section of 
the Registry Criteria].48  
 
The registration criteria contains a provision that an organization that otherwise 

meets the criteria for registration need not be registered if it can be demonstrated to 

NERC that the bulk power system, owner, operator, or user does not have a material 

                                                 
46 Order No. 696 at P 30. 
47 NERC BOTCC Decision at 2-12. 
48 See Lee County, Florida,122 FERC ¶ 61,141 at P 13. 
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impact on the bulk-power system.49  Here, however, Harquahala has not, and cannot, 

make such a showing for all of the reasons set forth in the NERC BOTCC Decision and 

herein. 

While the NERC BOTCC did not have to address the material impact issue, the 

NERC BOTCC Decision responded to Harquahala’s claims that it would not have a 

material impact on the BPS.50  The NERC BOTCC Decision found, to the contrary, that 

Harquahala’s transmission facilities have a material impact on the BPS, because the loss 

of the Harquahala interconnection line would affect Harquahala’s ability to put its power 

onto the transmission grid.51  Harquahala’s 500 kV transmission line connects its 1,092 

MW generating facility to the Hassayampa substation.  As set forth in the NERC BOTCC 

Decision:52 

the Hassayampa and Palo Verde Substations serve as a common bus 
which connects over 10,000 MW to the grid in southwest Arizona.53  
According to WECC, this generation includes the Palo Verde nuclear 
generating station which totals 4,050 MW and is the largest nuclear 
facility in the country.54  WECC further states that an additional 4,100 
MW of generation is directly connected to the Hassayampa substation and 
an additional 2,000 MW of generation located in the immediate vicinity is 
connected to Hassayampa via the Jojoba substation.55   
 
In addition, as the NERC BOTCC Decision explained:56 

“[t]his generation hub is critical to the reliability of the power grid in the 
southwest and makes up a large portion of the power needed to serve load 
in the southwest including Phoenix and Southern California.”57  According 

                                                 
49 Order No. 696 at P 33.   
50 NERC BOTCC Decision at 4-5. 
51 Id. 
52 Id. at 5. 
53 According to WECC, the Palo Verde and Hassayampa Substations are located approximately one and a 
half miles of each other and are connected by three 500 kV lines.  WECC Assessment at n.3.  WECC states 
that electrically they function as one long 500 kV bus.  Id. 
54 WECC Assessment at 2. 
55 Id. 
56 NERC BOTCC Decision at 5. 
57 Id. and WECC Assessment at 2. 
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to WECC, “Palo Verde is also a major trading hub in the Western 
Interconnection.”58  Harquahala’s generation is part and parcel of this 
generation hub and Harquahala’s transmission facilities are crucial to 
deliver this power to the transmission grid. 
 
Yet, in its appeal to FERC, Harquahala confuses reliable operation of 

interconnected BPS elements with resource adequacy.  The failure of that line certainly 

would affect the reliable operation of the BPS and would not merely be a “commercial 

consequence.”59  In support of its position, the NERC BOTCC Decision provided an 

example of how a potential switching error by Harquahala would have a material impact 

on the BPS.  This example was based upon an actual event.  Harquahala summarily 

dismisses this example.  To the contrary, time and again the bulk power system 

demonstrates the far reaching consequences which can take place from otherwise isolated 

actions. 

4. The NERC BOTCC Decision Explained Its Determination that a Gap in 
Reliability will occur if Harquahala is not Registered as a TO/TOP. 

 
Harquahala argues that, because the TO/TOP requirements should not apply to its 

sole-use, radial interconnection facilities, there will be no gap if Harquahala is not 

registered as a TO/TOP.60  Harquahala dismisses the arguments in the NERC BOTCC 

Decision as “circular.”61  However, as demonstrated above, the TO/TOP requirements do 

apply to Harquahala’s transmission facilities, which are part of the BPS and are subject to 

applicable mandatory and enforceable Reliability Standards.  No other entity, such as 

SRP, has agreed to assume Harquahala’s obligations as a TO/TOP and there is no 

duplication in coverage of TO/TOP compliance with respect to Harquahala’s 

                                                 
58 Id. and WECC assessment at 2. 
59 Harquahala FERC Appeal at 49. 
60 Id. at 53-59. 
61 Id. at 53-54. 
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interconnection facilities.  As for Harquahala’s statement that it is not clear whose 

directives it must follow as a GO/GOP, Harquahala answered that question itself in its 

appeal both before NERC and FERC: it must follow directives from both SRP and itself, 

as applicable. 

In the NERC BOTCC Decision, there is a list of certain specific requirements 

with which Harquahala must comply.62  Because Harquahala is the only TO/TOP for its 

facility, there will necessarily be a gap if Harquahala does not comply.  Of particular note 

is that Harquahala, as a TO and TOP, is responsible for compliance with the following 

reliability standard requirements, all of which also have a “High” Violation Risk Factor 

and involve system operation, protection, communications, and administration, as 

explained in the NERC BOTCC Decision.  Specifically, the items below include those 

requirements that do not otherwise apply to other functions (BA, GO or GOP) for which 

Harquahala is registered, thus resulting in a gap if Harquahala is not registered as a TO or 

TOP for its 500 kV transmission line: 

• Preparation and maintenance of a Transmission Vegetation Management 
Program (FAC-003-1 R1) and Vegetation Management Plan (FAC-003-1 R2). 

• Taking corrective action as soon as possible if a protective relay or equipment 
failure reduces system reliability (PRC-001-1 R2.2). 

• Coordination of protection systems on major transmission lines and 
interconnections (new and changes) with neighboring Generator Operators, 
Transmission Operators, and Balancing Authorities (PRC-001-1 R4). 

• Analyzing its transmission Protection System Misoperations and development 
and implementation of a Corrective Action Plan to avoid future Misoperations 
of a similar nature (PRC-004-1 R1). 

• Developing procedures for monitoring and controlling voltage levels and 
MVar flows within their individual areas and with the areas of neighboring 
Transmission Operators (VAR-001-1 R1). 

• Exercising the responsibility and clear decision-making authority to take 
whatever actions are needed to ensure the reliability of its area and shall 

                                                 
62 NERC BOTCC Decision at 4-5. 
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exercise specific authority to alleviate operating emergencies (TOP-001-1 
R1).63 

 
The NERC BOTCC Decision also provided another example of a reliability standard to 

which Harquahala is subject is development, maintenance, and implementation of formal 

policies and procedures that address the execution and coordination of activities that 

impact inter- and intra-Regional reliability, including equipment ratings, monitoring and 

controlling voltage levels and real and reactive power flows, switching transmission 

elements, and planned outages of transmission elements (TOP-004-1 R6).  This 

requirement is only applicable to TOPs and has a “Medium” Violation Risk Factor.64 

 Thus, contrary to Harquahala’s arguments, the TO/TOP Reliability Standards 

apply to its 26-mile 500 kV transmission line and are not duplicative of the GO/GOP 

Reliability Standards applicable to its generating plant.  Thus, a gap would necessarily 

exist if Harquahala avoids compliance with the mandatory TO/TOP Reliability 

Standards. 

5. The NERC BOTCC Decision Refuted Harquahala’s Arguments that its 
Registration is a Test Case and Justified Its Position that Harquahala 
Should Be Accountable for Violations of the Reliability Standards.  

 
Harquahala’s claim that its registration is a test case has no merit and is a red 

herring.  As an initial matter, Harquahala fails to mention in its appeal to FERC (or even 

in its appeal to NERC) that it actually self-registered as a TO and TOP following lengthy 

discussions with WECC regarding these functions and the applicable Reliability 

                                                 
63 Id. 
64 Id. at 6. 
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Standards.65  The instant appeal stems from Harquahala’s subsequent determination to 

challenge to its registration as a TO and TOP.66   

The NERC BOTCC Decision properly found that Harquahala’s claim there is 

fundamental unfairness in its registration and collateral attack on the Commission’s 

orders approving NERC’s registration and appeal processes are not compelling and do 

not support removal from the registry.67  As discussed in the NERC BOTCC Decision, 

WECC confirms that the registration process is still ongoing throughout the region and it 

will consider registrations on a case-by-case basis.68  Moreover, WECC notes that it has 

recently sent registration letters to other generators also owning and operating 

transmission lines that are similarly situated to Harquahala requiring registration for the 

TO and TOP functions.69   

As Harquahala acknowledges, two other cases in another region addressing the 

issues presented in this pending appeal were decided well before Harquahala filed its 

appeal.70  Those two cases were not appealed to FERC and the NERC BOTCC decisions 

are final under NERC’s FERC-approved Rules of Procedure.  While Harquahala suggests 

that this means that only two others are similarly situated, this is not the case.  Of over 

1800 registrations, a mere 20 appeals have been before the NERC BOTCC (with 19 

decisions on the merits rendered to date)71 and only 9 of those have been appealed to 

                                                 
65 WECC Assessment at 5.  See also NERC BOTCC Decision at 8. 
66 Id. 
67 NERC BOTCC Decision at 8 (citing Harquahala Appeal at 3, 11-12). 
68 NERC BOTCC Decision at 8-9 (citing WECC Assessment at 5). 
69 NERC BOTCC Decision at 9 (citing. WECC Assessment at 5). 
70 See Decision on RA070081 - Kiowa Power Partners, LLC (issued September 25, 2007) and RA070083 - 
Western Farmers Electric Cooperative (issued September 25, 2007).  These decisions were not appealed to 
FERC. 
71 One appeal was remanded back to the Regional Entity. 
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FERC.  This gives considerable credence to NERC’s position that it is acting consistently 

in the regions.  

The decisions of the NERC BOTCC and FERC will help inform the ultimate 

outcome of registration disputes in all regions.  With respect to WECC, WECC also has 

registered other similarly situated entities in its region and has committed to ensuring that 

any other similarly situated entities are properly registered.  One such entity is Arlington 

Valley.  Harquahala asserts that the “post hoc registration of Arlington Valley does not 

show consistency; more likely, it shows an attempt by NERC (and WECC) to circumvent 

a legitimate claim of discrimination.”72  Harquahala’s heads-I-win, tails-you-lose 

argument should be rejected.  Boiled down to its essence, Harquahala’s argument says, 

“if you do not register Arlington Valley, you are discriminating (and I win).  If you do 

register Arlington Valley, then you are trying to evade my claim of discrimination (and 

you lose).”  In fact, NERC and the Regional Entities are working to implement the 

Compliance Registry on an ongoing basis.  As the Commission has made clear, decisions 

regarding registration of an entity and exemption from Reliability Standards must be 

made on a “case-by-case” basis.73 

Significantly, all owners, operators and users of the bulk power system have an 

obligation to register for all applicable functions.  In the event that they do not and NERC 

or the Regional Entities subsequently discover that they should be registered, NERC and 

the Regional Entities will act to register them.   

Harquahala’s claims that other GOs and GOPs are not registered for TO or TOP 

functions are directly contradicted by the NERC Compliance Registry itself.  Contrary to 

                                                 
72 Harquahala FERC Appeal at 61. 
73 Order No. 696 at P 30. 
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the assertions of Harquahala, it is not “exceptional” for GOs to be registered for other 

functions.  To date, GOs are registered for other functions, including TO and TOP 

functions, as applicable: 

REGISTERED FUNCTIONS TOTAL 
GO 208 
GO,GOP 342 
GO,TO 3 
GO,GOP,TO 16 
GO,GOP,TO,TOP 5 
GO,GOP,TO + ONE OR MORE OTHER FUNCTIONS 149 
GO,GOP,TO,TOP + ONE OR MORE OTHER 
FUNCTIONS 104 

 
These figures illustrate that it is not the extreme exception for GOs or GOPs also 

to be registered for TO and/or TOP functions.  However, it also is important to note that, 

what the chart does not reflect is that, in many other cases, third parties have assumed 

obligations for TO and/or TOP functions on behalf of GOs and GOPs in accordance with 

the NERC Registry Criteria and the NERC Rules of Procedure.   

The Commission should clarify that NERC and the Regional Entities are not 

precluded from registering an entity for a function by a Regional Entity solely because 

the entity (or a similar entity) argues that others in similar circumstances have not yet 

been registered for that function in the same or a different region.  NERC notes that the 

facilities involved are 26 miles of 500 kV line with over 1,000 MW of generation 

connected to the grid via a substation which is a part of  and critical to the Palo Verde 

nuclear station. Development of the Compliance Registry is an ongoing process, and 

NERC and the Regional Entities have been at it for less than a year.  NERC and the 

Regional Entities are continuing their efforts in assuring a consistent application of 

registration criteria across the regions.   
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Finally, for the reasons set forth in the NERC BOTCC Decision, Harquahala’s 

request that it not be assessed penalties for violations during the pendency of its appeal or 

because it is a so-called “test case” should be rejected.  The Commission has consistently 

held that entities included on the NERC Compliance Registry are subject to applicable 

Reliability Standards and are responsible for any violations thereof.74  The Commission 

has rejected requests for generic waivers of penalties and should do so here. 

V. CONCLUSION 

 Wherefore, in view of the foregoing, NERC respectfully requests that it be 

permitted to intervene with all the rights that attend to such status and requests that the 

Commission issue an order consistent with the comments set forth herein. 
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