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I.  INTRODUCTION 

Pursuant to Rule 212 of the Federal Energy Regulatory Commission’s (“FERC” or the 

“Commission”) Rules of Practice and Procedure, 18 C.F.R. § 385.212 (2007), the North 

American Electric Reliability Corporation (“NERC”) respectfully seeks clarification of limited 

aspects of the Commission’s December 20 Order in these dockets.1  As explained herein, NERC 

seeks clarification of certain statements in Paragraphs 35 and 41-43 and in Paragraphs 35 and 46-

47 of the December 20 Order that were not essential to the Commission’s decision but which 

may be viewed as inconsistent with Order No. 6932 and, if not clarified, may be problematic and 

confusing in the future.  Specifically, NERC requests clarification that:  

(1) the Commission did not intend to rule that where an entity meets the 

applicable criteria to be registered by NERC or a Regional Entity as a type of functional 

entity in the NERC Compliance Registry, registration is not precluded by the fact that the 

same or a similar entity has not been registered as that type of functional entity in a 

different Region (PP 35 and 41-43); and 

(2) the Commission did not intend to rule that where a Reliability Standard 

Requirement imposes reliability obligations on more than one type of functional entity, 

only one of the functional entity types need be registered and the other functional entity 

types do not need to be registered nor comply with the Requirement; nor that to register 

an entity for a reliability function, NERC needs to comprehensively identify all the 

Reliability Standards which will apply to that (type of) entity (PP 35 and 46-47). 

                                                 
1 Order on Electric Reliability Organization Registry Determinations, 121 FERC ¶ 61,274 (2007) 
(“December 20 Order”).  Paragraphs 2-14 of the December 20 Order set forth relevant procedural history 
leading up to its issuance. 
2 Mandatory Reliability Standards for the Bulk-Power System, Order No. 693, FERC Stats. & Regs. ¶ 
31,242 (2007). 

 



The December 20 Order granted the appeals of Direct Energy Services, LLC (“Direct 

Energy”), Sempra Energy Solutions, LLC (“Sempra”), and Strategic Energy, L.L.C. (“Strategic 

Energy”) and reversed NERC’s determinations to include these retail power marketers 

(“RPMs”), who serve substantial end-use load in the ReliabilityFirst region, as “Load-Serving 

Entities” (“LSEs”) on the NERC Compliance Registry.  The December 20 Order concluded that 

the registration of Direct Energy, Sempra and Strategic Energy as LSEs (i) was not supported by 

the record or by the NERC Statement of Compliance Registry Criteria (“Registry Criteria”), and 

(ii) would result in inconsistent practices among the Regional Entities.3  The December 20 Order 

also stated that NERC did not adequately identify the Reliability Standards for which RPMs 

registered as LSEs would be responsible (the “LSE Reliability Standards”).4  Finally, while the 

December 20 Order requires removal of these load-serving RPMs from the NERC Compliance 

Registry, the Commission correctly expressed concern that this removal results in a possible gap 

in reliability of the bulk power system (“BPS”), among other reasons because these entities are 

the only entities that may possess certain information relevant to the reliable operation of the 

BPS and that information is not provided by other users, owners or operators of the BPS.  

Accordingly, the December 20 Order directs NERC to submit a plan within 75 days (i.e., by 

March 4, 2008) to address this gap in the reliability of the BPS.5

The essence of the Commission’s determination to reverse the registration of the three 

RPMs as LSEs is the conclusion reached in the December 20 Order that the RPMs are not 

“directly connected to the bulk-power system” as specified in the NERC Registry Criteria as 

                                                 
3 December 20 Order at PP 1, 35.  
4 Id. at PP 35, 47. 
5 Id. at PP 49-50. 
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LSEs.6  While NERC does not agree with the Commission’s construction of the Registry 

Criteria nor its application to the facts of this case, NERC is not requesting rehearing and 

reversal of the December 20 Order, because NERC believes the more constructive, long-term 

solution to the issues underlying this registration dispute and the Commission’s determination is 

to revise the Registry Criteria to address the criteria for registration as an “LSE” in a more 

detailed and granular manner.  As directed by the December 20 Order, NERC will file a plan to 

address the gap in reliability of the BPS created by the December 20 Order, and the issues 

underlying this registration dispute, by March 4, 2008.  The plan will likely require revisions to 

the Registry Criteria and potentially other Electric Reliability Organization (“ERO”) Rules; 

NERC is targeting to file any changes to ERO Rules with the Commission for approval by May 

15, 2008.7

Although NERC is not seeking rehearing and reversal of the December 20 Order, NERC 

is concerned about the implications of two other statements in the December 20 Order – 

specifically, that registration of the RPMs as LSEs results in inconsistent application of the 

Registry Criteria among Regional Entities8 and that NERC “did not adequately identify the 

Reliability Standards for which retail marketers registered as LSEs would be responsible.”9  

NERC is also concerned about discussion in the December 20 Order that suggests the 

Commission agrees with arguments of the RPMs that they need not be registered as LSEs 

because other entities are performing the same functions required of LSEs by the applicable 

                                                 
6 Id. at PP 36-40. 
7 The later date (than March 4, 2008) for filing proposed changes to ERO Rules is necessary in order for 
NERC to follow its internal procedures for consideration and adoption of revisions to ERO Rules, 
including posting proposed revisions for a 45-day comment period and approval by the NERC Board of 
Trustees.  See Article XI, § 2 of the NERC Bylaws and Section 1400 of the NERC Rules of Procedure. 
8 December 20 Order at PP 35, 41-43. 
9 Id. at PP 35, 46-47. 
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Reliability Standards.10  These statements were not necessary to support the ultimate 

determination in the December 20 Order that the three RPMs should not be registered as RPMs; 

more importantly, unless clarified, these statements may cause confusion and disputes in the 

registration process in the future.  Accordingly, for the reasons detailed in the remainder of this 

filing, NERC is seeking clarification of these two aspects of the December 20 Order. 

II.   NOTICES AND COMMUNICATIONS 

Notices and communications with respect to this filing may be addressed to: 

Rick Sergel 
President and Chief Executive Officer 
David N. Cook*  
Vice President and General Counsel 
North American Electric Reliability Corporation  
116-390 Village Boulevard 
Princeton, NJ 08540-5721 
(609) 452-8060 
(609) 452-9550 – facsimile 
david.cook@nerc.net 

Rebecca J. Michael* 
Attorney 
North American Electric Reliability      

Corporation 
1120 G Street, N.W. 
Suite 990 
Washington, D.C. 20005-3801 
(202) 393-3998 
(202) 393-3955 – facsimile 
rebecca.michael@nerc.net 
 
*Persons to be included on the 
Commission’s service list. 
 

III.  REQUESTS FOR CLARIFICATION 

A. Request for Clarification of Paragraphs 35 and 41-43 

NERC seeks the following clarification with respect to PP 35 and 41-43 of the December 

20 Order: 

Issue:  NERC seeks clarification that the Commission did not intend to preclude an 
entity from being registered for a function by a Regional Entity solely because the 
entity (or a similar entity) has not (yet) been registered for that function in a 
different Region.  The Commission should clarify that NERC or a Regional Entity 
can register an entity for a function if the facts before NERC or the Regional Entity 
show the entity meets the Registry Criteria for that function, regardless of whether 
the entity or a similar entity has not been registered for that function in another 
Region. 

                                                 
10 Id. at P 46-47. 
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In summarizing its determination in P 35 of the December 20 Order, the Commission 

stated that the registration of the three RPMs as LSEs “results in inconsistent application of the 

Registry Criteria among the Regional Entities.”  In PP 41-43, the December 20 Order noted 

statements by the RPMs and other commenters that Regional Entities other than ReliabilityFirst 

have not registered RPMs as LSEs.11  Although noting the statement of ReliabilityFirst that 

NERC will ensure that RPMs that function as LSEs will be registered as LSEs where 

appropriate,12 and NERC’s statement that it supported ReliabilityFirst’s comments,13 the 

December 20 Order stated that adequate assurance has not been provided that NERC is 

developing a plan for consistently addressing the treatment of RPMs across the regions.14  The 

December 20 Order concludes, on this point, that the registration process should provide 

consistency across Regions unless a persuasive reason is articulated for such differences, but that 

this does not appear to be the case with regard to registration of RPMs as LSE.15   

NERC, like the Commission, is concerned about these alleged inconsistencies in 

registrations among Regional Entities, and will in fact investigate and resolve them.  At the 

Technical Conference held in this case, NERC stated its commitment, and described its ongoing 

work, to ensure uniformity and consistency in the application of its Registry Criteria.  NERC 

will take the steps that are necessary to ensure uniform and consistent application of its Registry 

Criteria.  However, while NERC (as the entity maintaining the Compliance Registry) is aware of 

                                                 
11 The Commission recognized that power marketers serving retail customers are included within NERC’s 
Commission-approved definition of “Load Serving Entities”,  id. at P 36. 
12 Id. at P 42. 
13 Id. at P 20. 
14 Id. at P 42. 
15 Id. at P 43. 
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all the registrations that are made at the Regional Entity level, NERC does not at this time have a 

comprehensive view of registrations that are not made at the individual Regional Entities.  

NERC started a process with the Regional Entities in May 2007, shortly after the 

beginning of the registration process, to address with and among the Regional Entities issues 

arising in the registration of owners, operators and users of the BPS.  The process includes 

weekly conference calls and monthly meetings to discuss registration issues.  While this process 

has not yet achieved consistency in the registration of LSEs, NERC will pursue the issue further, 

and intends to devote additional resources to this process to assure consistency in registration 

decisions and practices among the Regional Entities.  NERC intends to develop and implement a 

mechanism that will provide it with information on decisions made by the Regional Entities not 

to register an entity for a function in the Compliance Registry.   

However, allegations of inconsistencies among the Regional Entities with respect to the 

registration of certain types of entities for certain functions in the Compliance Registry – which 

should and will be addressed and resolved – should not justify not registering an entity for a 

function where the entity meets the criteria specified in the Registry Criteria to be registered for 

that function.  Particularly with compliance registration still a relatively new process, the fact 

that an entity has not been registered for a function in one Region should not preclude 

registration of the entity for that function in another Region if the facts support registration under 

the Registry Criteria.  The language in PP 35 and 41-43 of the December 20 Order, however, 

could be read as stating that an entity cannot be registered for a function if that entity (or a 

similar entity) operates in a different Region but has not been registered for the function by the 

other Regional Entity.  The Commission should clarify that it did not intend for the December 20 

Order to have this result. 
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At the Technical Conference, NERC explained that there may be valid and persuasive 

reasons to require registration of an entity as an LSE in one Region and not in another.  The fact 

that an RPM can meet the criteria to be registered as an LSE in one Region but not in another 

Region may be justified by the facts.  As discussed at the Technical Conference, retail access is 

not universally available in all U.S. markets.  Even where retail access is available, not all RPMs 

meet the criteria set forth in the Registry Criteria as an LSE in all markets and not all markets 

have the same level of participation by RPMs.  This is a topic that has been raised before the 

Commission in Docket No. AD05-17.16  Moreover, an RPM may appear to one Regional Entity 

not to meet the criteria for registration as an LSE of serving more than 25 MW of end-use peak 

load17, whereas another Regional Entity may see facts to indicate the RPM does exceed this peak 

load criteria.  Additionally, NERC explained at the Technical Conference that as decisions are 

rendered by the NERC Board of Trustees Compliance Committee and by the Commission in 

registration appeals, they will further inform NERC and the Regional Entities on how to 

implement and apply the criteria for registration of entities.   In this regard, some Regional 

                                                 
16 Compare the Direct Energy Comments, in Electric Energy Market Competition Task Force, Docket 
No. AD05-17-000 (submitted June 26, 2006), at 1 n. 1 (“Direct Energy is among the largest global 
competitive retail energy providers, with operations in the United States, Canada, the United Kingdom 
and Continental Europe.  In North America, Direct Energy has five million customer relationships.  We 
provide electric, natural gas and energy-related services across all sizes of customers.  Additionally, to 
support our retail operations, we own three electric generating plants in Texas with a combined peak 
output of over 1,200 megawatts as well as natural gas production in Alberta.  Direct Energy’s business is 
focused on bringing the benefits of energy competition to retail customers, including residential 
households.”) with id. at 6  (“But for the New Jersey market design rules, which send consumers a false 
signal that moving from the POLR service is economically irrational Direct Energy is prepared to enter 
the New Jersey market to offer competitive products to consumers[]as we have recently done in the state 
of New York.”).   See also the Comments of Strategic Energy, L.L.C. , in Electric Energy Market 
Competition Task Force, Docket No. AD05-17-000 (dated November 18, 2005) (“Strategic contends that 
competitive wholesale and retail markets are the best means by which to assure least-cost, reliable supply 
of electricity to consumers.  Evidence of this contention is widely reported.  Notwithstanding the vast 
evidence of the benefits of competitive electricity markets, many states and regions of the nation remain 
insulated from the power of competition either through half-hearted “deregulation” or by outright 
rebuffing of competition.”)  Id. at 3 (footnote omitted) (emphasis added). 
17 See Registry Criteria (Rev. 3.1) at 6 (item III.a.1). 

 - 7 -



Entities, upon learning that an issue concerning registration of a particular entity for a particular 

function had been raised in an appeal to NERC from another Region’s decision, decided (not 

irrationally) to postpone registering similar entities for that function, thereby avoiding the 

possible dispute in their own Regions and expending resources on it, until the issue was resolved 

in the appeal to NERC (and possibly in an appeal to the Commission).  What all of this 

demonstrates is that substantive inferences cannot be drawn from the mere fact that an entity (or 

similar entity) has been registered for a function by one Regional Entity but not by another. 

The Commission recognized in Order No. 693 that the registration process would be, and 

is, an iterative process; and the fact that an entity is not registered in the first instance does not 

preclude later registration of the entity: 

Under [NERC’s registration] process, if there is an entity that is not registered and 
NERC later discovers that the entity should have been subject to the Reliability 
Standards, NERC has the ability to add the entity, and possibly other entities of a 
similar class, to the registration list and to direct corrective action by that entity on 
a going-forward basis.[] The Commission believes that this should prevent an 
entity from being subject to a penalty for violating a Reliability Standard without 
prior notice that it must comply with that Reliability Standard.18

 
The registration efforts of NERC and the Regional Entities to date have resulted in the 

inclusion of approximately 1,800 entities on the Compliance Registry.  This number is 

significant considering that the Registry Criteria and the initial 83 mandatory and enforceable 

Reliability Standards were approved in Order No. 693 less than a year ago.  The fact that, at this 

point in time, there may be a difference in how two or more Regional Entities have treated a 

particular type of entity for registration purposes is not a basis for removal of all entities of that 

type from the Compliance Registry for a particular function, or to preclude registration of any 

entities of that type for that function.  Indeed, to hold otherwise would lead to the absurd result 

                                                 
18 Order No. 693 at P 97 (footnote omitted). 
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that NERC and the Regional Entities must almost simultaneously place all entities of a particular 

type into the Compliance Registry for a particular function, lest they be precluded from 

registering entities of that type due to inconsistency concerns. 

Simply stated, if an entity meets the criteria specified in the Registry Criteria to be 

registered for a particular reliability function, the entity should be placed in the Compliance 

Registry for that function, regardless of whether the entity can show that it (or a similar entity) 

has not been registered for that function by a different Regional Entity.  Accordingly, PP 35 and 

41-43 of the December 20 Order should be clarified on this point.  Specifically, the Commission 

should clarify that NERC or a Regional Entity may register an entity for a function if the facts 

before NERC or the Regional Entity show the entity meets the Registry Criteria for that 

function, regardless of whether that entity (or a similar entity) has not been registered for that 

function in another Region.  In requesting this clarification, NERC reaffirms its responsibility 

and intention to ensure that registration practices are consistent among the Regional Entities.  

B. Clarification of Paragraphs 35 and 46-47 

NERC seeks the following clarification with respect to PP 35 and 46-47 of the December 

20 Order: 

Issue: NERC seeks clarification of paragraphs 35 and 46-47 which suggest that in 
registering an entity for a function, NERC must comprehensively identify all the 
Reliability Standards that will apply to the entity; and that the Commission agrees 
with contentions of the retail power marketers that an entity need not be registered 
for a function where the applicable Reliability Standards also specify that other 
functional entities must comply with the same Reliability Standard Requirements. 
The Commission should reaffirm that each entity on which a Reliability Standard 
Requirement imposes compliance obligations should be registered and is obligated 
to comply with the Requirement, unless an arrangement or agreement is in place (in 
accordance with Rules 501 and 507 of the NERC Rules of Procedure) transferring 
such obligation to a third party. 
 

 - 9 -



In P 35 of the December 20 Order, the Commission stated that NERC’s determinations to 

register the three RPMs as LSEs “do not adequately identify the Reliability Standards for which 

retail marketers registered as LSEs would be responsible.”  Later, P 46 of the December 20 Order 

(after noting in P 45 that NERC and ReliabilityFirst had identified 11 Reliability Standards with 

which RPMs registered as LSEs are expected to comply even if they do not own or operate 

physical assets) stated (emphasis added):  

The Commission believes that, while an improvement, the identification of the 11 
Reliability Standards does not fully resolve the matter. For example, 
ReliabilityFirst expects retail marketers registered as LSEs to comply with 
Reliability Standard EOP-002-2. Yet, this Reliability Standard does not identify 
LSEs as an applicable entity.  Likewise, ReliabilityFirst identifies another 
Reliability Standard, IRO-001-1, with which the retail marketers are currently 
required to comply in their role as purchasing-selling entities. ReliabilityFirst 
identifies other Reliability Standards applicable to LSEs, mostly pertaining to the 
provision of historical or forecast load data, which it believes retail marketers 
must comply with to assure that there is not gap in reliability. The retail 
marketers, on the other hand, claim that either they are not capable of 
compliance or their compliance would result in redundancies since other entities 
such as RTOs and balancing authorities already provide the data. 

 
In P 47, the Commission stated, “based on the record in this proceeding, we are not persuaded 

that NERC and ReliabilityFirst have identified a comprehensive set of Reliability Standards with 

which retail marketers, if registered as LSEs, could reasonably be expected to comply.” 

The highlighted statements in P 46 suggest agreement with the arguments of the RPMs 

that because other entities also are required to comply with Reliability Standard Requirements 

applicable to LSEs, the RPMs should be relieved of the obligations to be registered as LSEs and 

to comply with those Requirements.  Additionally, the cited statements in PP 35 and 46-47 

suggest that in order to register an entity for a reliability function, NERC and the Regional Entity 

must be able to comprehensively identify the Reliability Standard Requirements that will apply 

to the entity in that function.  Both of these conclusions would be inappropriate, disruptive to the 
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registration process, and, ultimately, detrimental to the reliability of the BPS.  The Commission 

should clarify that the fact multiple functional entities may be subject to a given Reliability 

Standard does not provide a basis upon which to remove some of those entities from the 

Compliance Registry (or not to register them in the first place), nor to exempt them from 

compliance with the applicable Reliability Standard Requirements.  The Commission should also 

clarify that registration of an entity for a reliability function is dependent on whether the entity 

meets the criteria specified in the Compliance Registry for that function, and not on a 

determination of what Reliability Standards will apply to that entity.  The determination of 

whether an entity should be registered for a function in the Compliance Registry is a separate 

determination from the identification of the Reliability Standard Requirements with which the 

entity must comply. 

The Commission stated in Order No. 693 that “the Requirements in each Reliability 

Standard are core obligations.”19  The NERC Reliability Standards that the Commission has 

approved as mandatory and enforceable have been developed to apply narrowly only to those 

categories of entities that should comply with the standards in recognition of the entities’ legal, 

regulatory and contractual obligations.  The Commission has properly recognized that “all 

entities listed in the Applicability section [of a Reliability Standard] have a stake in the 

performance of the system . . . .”20  The Commission has made it clear that its “intent is not to 

change existing contracts, agreements or other understandings as to who is responsible for a 

particular function under a Reliability Standard.”21  The Commission has expressly recognized 

that various entities may be obligated to comply with a particular Reliability Standard 

                                                 
19 Id. at P 280. 
20 Id. at P 687. 
21 Id. at P 107. 
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Requirement.22  Further, the registration process is not the place to raise issues about whether 

functional entities to which Commission-approved Reliability Standards, by their terms, apply, 

should not in fact be subject to the requirements of those standards.  Finally, where the 

Reliability Standards the Commission has approved impose, by their terms, reliability 

obligations on a certain functional entity, NERC has no basis or authority to require a different 

functional entity to be responsible to perform those reliability functions.23  

In this case, as noted in P 46 and elsewhere, the RPMs are also registered as Purchasing-

Selling Entities (“PSEs”).24  However, the fact that the RPMs are registered as PSEs does not 

justify not registering them as LSEs as well.  Of the Commission-approved LSE Reliability 

Standards, there is only one Reliability Standard Requirement that applies to both an LSE and a 

PSE (IRO-001-1, R8).  Otherwise, PSEs are not obligated to perform any other LSE Reliability 

Standards function nor to comply with the obligations these standards impose on LSEs.  Further, 

as to IRO-001-1, the fact that a RPM must comply in its capacity as a PSE does not obviate the 

need to comply as an LSE.  The Commission had occasion in Order No. 693 to consider if 

satisfying a reliability obligation as a PSE or an LSE is interchangeable and determined that it is 

not, because LSEs serve considerably more load than PSEs: 

While the Commission recognizes the point made by TAPS, that purchasing-
selling entities are required to satisfy any reactive requirements through 
purchasing Ancillary Service #2 under the OATT or self-supply, the Commission 
disagrees that adding LSEs to this Reliability Standard serves no reliability 

                                                 
22 See id. at P 145. 
23 However, the Registry Criteria recognizes that an entity can enter into a Joint Registration arrangement 
or other agreement with a third party, in accordance with Rules 501 and 507 of the NERC Rules of 
Procedure, to transfer responsibility for a reliability function to the third party.  In such case the entity will 
not be registered as responsible for the transferred responsibilities. See, e.g., Registry Criteria (Rev. 3.1) 
at 6.  NERC accepts such arrangements or agreements in accordance with the Registry Criteria and its 
Rules of Procedure, but it cannot impose such arrangements or agreements on third parties. 
24 The RPMs did not contest their registration as PSEs, and the December 20 Order stated that registration 
as PSEs appears to be appropriate.  December 20 Order at P 1 and n. 19. 
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purpose. As discussed in the NOPR and the Staff Preliminary Assessment, LSEs 
are responsible for significantly more load than purchasing-selling entities.[]25

 
The Commission explained that: 
 

The reactive power requirements can have significant impact on the reliability of 
the system and LSEs should be accountable for that impact in the same ways that 
purchasing-selling entities are accountable, by providing reactive resources, and 
also by providing information to transmission operators to allow transmission 
operators to accurately study the reactive power needs for both the LSEs’ and 
purchasing-selling entities’ load characteristics.[]26

 
The Commission further stated that: 
 

The Commission recognizes that all transmission customers of public utilities are 
required to purchase Ancillary Service No. 2 under the OATT or self-supply, but 
the OATT does not require them to provide information to transmission operators 
needed to accurately study reactive power needs. The Commission directs the 
ERO to address the reactive power requirements for LSEs on a comparable basis 
with purchasing-selling entities.27  
 

Thus, the Commission disagreed with the contention that there is no reliability purpose in 

requiring both a LSE and a PSE to comply with a given Reliability Standard Requirement that, 

by its terms, is applicable to each of them. 

With respect to the statements in the December 20 Order that NERC and the Regional 

Entities did not identify a comprehensive set of Reliability Standards that would apply to the 

RPMs as LSEs, the juxtaposition of those statements in the December 20 Order in P 35, which 

summarizes the Commission’s determination, suggests that identification of a comprehensive set 

of applicable Reliability Standards is a condition to registering an entity for a reliability function.  

While the inability to identify any Reliability Standard Requirements that would apply to the 

entity if registered for the particular function conceivably could justify non-registration, in this 

                                                 
25 Id. at  P 1858 (footnote omitted) (emphasis added). 
26 Id. at P 1858 (footnote omitted) (emphasis added). 
27 Id. at P 1858. 
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case NERC and ReliabilityFirst clearly identified a number of standards (whether the list was 

comprehensive or not) that would apply to the RPMs as LSEs.  Further, some of the identified 

Reliability Standard Requirements apply only to an LSE (which is why the December 20 Order 

noted the creation of a gap in the reliability of the BPS resulting from removal of the RPMs from 

the Compliance Registry as LSEs).  For example, EOP-002-2 R9.1 requires that “The deficient 

Load-Serving Entity shall request its Reliability Coordinator to initiate an Energy Emergency 

Alert in accordance with Attachment 1-EOP-002-0.”28  This obligation falls only on an LSE, and 

no other entity is subject to this Reliability Standard Requirement.29

Another example of a Reliability Standard that applies only to an LSE is BAL-005-0 

R1.3, which provides, “Each Load-Serving Entity with load operating in an Interconnection shall 

ensure that those loads are included within the metered boundaries of a Balancing Authority 

Area.”  In addition, Reliability Standard IRO-001-1 R8 provides that: 

Transmission Operators, Balancing Authorities, Generator Operators, 
Transmission Service Providers, Load-Serving Entities, and Purchasing-Selling 
Entities shall comply with Reliability Coordinator directives unless such actions 
would violate safety, equipment, or regulatory or statutory requirements. Under 
these circumstances, the Transmission Operator, Balancing Authority, Generator 
Operator, Transmission Service Provider, Load-Serving Entity, or Purchasing-
Selling Entity shall immediately inform the Reliability Coordinator of the 
inability to perform the directive so that the Reliability Coordinator may 
implement alternate remedial actions.   
 

The BPS would be placed at risk in the event the Reliability Coordinator directed the shedding of 

firm load and those loads served by this type of an LSE were not included in a Balancing 

Authority per BAL-005-0.   

                                                 
28 NERC acknowledges that the Applicability section of EOP-002-2, as filed with and approved by the 
Commission, erroneously failed to list LSEs.  However, it is clear from reading this Reliability Standard 
that it imposes requirements on LSEs.  NERC will be filing a correction to EOP-002-2 with the 
Commission to add LSEs to the Applicability section. 
29 The Violation Risk Factor for EOP-002-2 R9.1 is “High.” 
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Moreover, Reliability Standard IRO-004-1-R4 provides that: 

Each Transmission Operator, Balancing Authority, Transmission Owner, 
Generator Owner, Generator Operator, and Load-Serving Entity in the Reliability 
Coordinator Area shall provide information required for system studies, such as 
critical facility status, Load, generation, operating reserve projections, and known 
Interchange Transactions. This information shall be available by 1200 Central 
Standard Time for the Eastern Interconnection and 1200 Pacific Standard Time 
for the Western Interconnection. 
 

The BPS would be placed at risk if the loads served by this type of an LSE were not included in 

a Balancing Authority per BAL-005-0 above and if information was not provided to the 

Reliability Coordinator for analysis as required. 

 In any event, it is after an entity has been determined to meet the applicable criteria in the 

Registry Criteria to be registered for a function that it then becomes appropriate to determine 

exactly which Reliability Standard Requirements are applicable to and must be complied with by 

the entity.  NERC and the Regional Entities are committed to working with all registered entities 

to determine the specific Reliability Standards with which they must comply. 

In summary, in light of the statements in PP 35 and 46-47 of the December 20 Order 

discussed herein, the Commission should clarify that it did not intend to rule that where a 

Reliability Standard Requirement imposes reliability obligations on more than one type of 

functional entity, only one of the functional entity types need be registered and the other 

functional entity types do not need to be registered nor comply with the Requirement.  The 

Commission should also clarify that NERC does not need to comprehensively identify all the 

Reliability Standards that will apply to an entity in order to register the entity for a reliability 

function.  
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IV.  CONCLUSION  

 For the reasons set forth in this filing, the Commission should clarify the December 20 

Order in the following respects: 

(1)     The Commission should clarify that it did not intend to preclude an entity from 
being registered for a function by a Regional Entity solely because the entity (or a 
similar entity) has not (yet) been registered for that function in a different Region.  
The Commission should clarify that NERC or a Regional Entity can register an 
entity for a function if the facts before NERC or the Regional Entity show the 
entity meets the Registry Criteria for that function, regardless of whether the 
entity or a similar entity has not been registered for that function in another 
Region. 

 
(2)     The Commission should clarify paragraphs 35 and 46-47 which suggest that in 

registering an entity for a function, NERC must comprehensively identify the 
Reliability Standards that will apply to the entity; and that the Commission agrees 
with contentions of the retail power marketers that an entity need not be registered 
for a function where the applicable Reliability Standards also specify that other 
functional entities must comply with the same Reliability Standard Requirements.  
The Commission should reaffirm that each entity on which a Reliability Standard 
Requirement imposes compliance obligations should be registered and is 
obligated to comply with the Requirement, unless an arrangement or agreement is 
in place (in accordance with Rules 501 and 507 of the NERC Rules of Procedure) 
transferring such obligation to a third party. 

 
       Respectfully submitted, 

 
Rick Sergel 
President and Chief Executive Officer 
David N. Cook 
Vice President and General Counsel 
North American Electric Reliability Corporation  
116-390 Village Boulevard 
Princeton, NJ 08540-5721 
(609) 452-8060 
(609) 452-9550 – facsimile 
david.cook@nerc.net 

/s/ Rebecca J. Michael 
Rebecca J. Michael 
Attorney 
North American Electric Reliability      

Corporation 
1120 G Street, N.W., Suite 990 
Washington, D.C. 20005-3801 
(202) 393-3998 
(202) 393-3955 – facsimile 
rebecca.michael@nerc.net 
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