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UNITED STATES OF AMERICA 
Before the 

FEDERAL ENERGY REGULATORY COMMISSION 
 
North American Electric Reliability  ) Docket Nos. RR08-6-000 
Corporation      )           RR07-14-001 
 

REQUEST OF THE 
NORTH AMERICAN ELECTRIC RELIABILITY CORPORATION 

FOR CLARIFICATION OF PARAGRAPHS 24-25 OF 
OCTOBER 16, 2008 ORDER ON 2009 BUSINESS PLAN AND BUDGET 

 
I. INTRODUCTION 
 
 The North American Electric Reliability Corporation (”NERC”), pursuant to Rule 207 of 

the Commission’s Rules of Practice and Procedure, 18 C.F.R. §385.207, respectfully requests 

clarification of certain statements in PP 24-25 of the Commission’s October 16, 2008 Order in 

the above-captioned dockets that conditionally accepted NERC’s proposed 2009 Business Plan 

and Budget and ordered certain compliance filings.1  NERC seeks clarification of statements in 

PP 24-25 of the 2009 ERO Budget Order that indicate NERC staff should be responsible for 

developing the substantive content of new or modified Reliability Standards NERC submits to 

the Commission for approval, notwithstanding NERC’s Commission-approved, American 

National Standards Institute (“ANSI”)-accredited Reliability Standards development process 

which is based on the participation, technical expertise and consensus of the industry in the 

development of Reliability Standards. 

 The statements in PP 24-25 of the 2009 ERO Budget Order that are the subject of this 

Request for Clarification have generated a considerable amount of comments and expressions of 

                                                 
1North American Electric Reliability Corporation, Order Conditionally Accepting 2009 Business 
Plan and Budget of the North American Electric Reliability Corporation and Ordering 
Compliance Filings, 125 FERC ¶ 61,056 (2008) (“2009 ERO Budget Order”).  
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concern by NERC stakeholders.  NERC anticipates a number of industry stakeholders will also 

be filing requests for clarification and/or rehearing of PP 24-25 of the 2009 ERO Budget Order. 

II. NOTICES AND COMMUNICATIONS 

Notices and communications with respect to this filing may be addressed to: 

Rick Sergel 
President and Chief Executive Officer 
David N. Cook* 
Vice President and General Counsel 
North American Electric Reliability 
       Corporation 
116-390 Village Boulevard 
Princeton, NJ 08540-5721 
(609) 452-8060 
(609) 452-9550 – facsimile 
david.cook@nerc.net 

 

*Persons included on the Commission’s 
official service list. 

Owen E. MacBride* 
Debra Ann Palmer 
Schiff Hardin LLP 
1666 K Street, N.W., Suite 300 
Washington, DC 20036-4390 
(202) 778-6400 
(202) 778-6460 – facsimile 
omacbride@schiffhardin.com 
dpalmer@schiffhardin.com 

Rebecca J. Michael, Assistant General Counsel 
North American Electric Reliability 
       Corporation 
1120 G Street, N.W., Suite 990 
Washington, D.C. 2005-3801 
(202) 393-3998 
(202) 393-3995 – facsimile 
Rebecca.michael@nerc.net 

III. REQUEST FOR CLARIFICATION 

 NERC seeks clarification of statements in PP 24-25 of the 2009 ERO Budget Order: 

 Issue:  NERC seeks clarification that the Commission, in PP 24-25 of the 2009 ERO 
Budget Order, is not intending to modify previous orders approving NERC’s use of 
its Reliability Standards development process; and that the Commission is not 
directing that NERC staff take responsibility for determining the substantive 
content of new and modified Reliability Standards NERC submits to the 
Commission for approval, to the extent of substantively modifying the content of 
new and modified Reliability Standards that are developed through NERC’s open, 
public and industry consensus-based Reliability Standards development process and 
approved by the registered ballot body.  Rather, NERC assumes the Commission is 
directing NERC to have sufficient professional and technical staff in its Reliability 
Standards Development Program to (i) ensure timely and efficient management of 
the Reliability Standards development process, and (ii) provide technically-
informed analyses, advice and recommendations to the NERC Board and to the 
Commission on whether to approve new or modified Reliability Standards that have 
been approved by the registered ballot body. 
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NERC requests clarification that NERC’s understanding, as stated above, as to the Commission’s 

directive is correct.  As discussed below, for NERC staff to assume responsibility for the 

substantive content of Reliability Standards, to the point of revising the substantive content of a 

Reliability Standard that has been approved by the registered ballot body, before submitting the 

standard to the Commission for approval, would be inconsistent with §215(c) of the Federal 

Power Act (“FPA”)2, Sections 39.3(b) and 39.5(a) of the Commission’s regulations3, and 

applicable provisions of NERC’s Commission-approved Rules of Procedure (“ROP”) including 

NERC’s Reliability Standards Development Procedure.4 

IV. ARGUMENT IN SUPPORT OF REQUEST FOR CLARIFICATION 

 In PP 24-25 of the 2009 ERO Budget Order, in a section discussing NERC’s proposed 

2009 budget for its Reliability Standards Program, the Commission stated: 

 24. While NERC relies on volunteer technical experts and stakeholders to 
develop proposed Reliability Standards under the facilitation of NERC’s 
professional staff, NERC as the ERO is ultimately responsible for both the 
process and content of Reliability Standards proposed for Commission approval. 

 
 25. Thus, the Commission expects that NERC should have or acquire the 

necessary high level of internal technical expertise to further the development and 
improve the quality of proposed Reliability Standards.20  Utilization of industry 
technical expertise does not discharge the ERO of its obligation to ensure 
Reliability Standards are developed that are responsive to the Commission’s 
orders and provide for reliable operation of the Bulk-Power System.  NERC 
anticipates over 35 Reliability Standards development projects and needs to be 
technically fluent about all of these projects to ensure that the development of the 
standards and NERC’s subsequent approval or remand are based on its own 
technical expertise in addition to that of the industry’s used to help draft the 
standards.  Accordingly, the Commission directs NERC to reassess its allocation 
of FTEs and other resources, such as consultants, budgeted in 2009 for the 

                                                 
2 16 U.S.C. §824o(c) (2006).  

3 18 C.F.R. §§ 39.3(c) and 39.5(a). 

4 Section 300 of the NERC ROP addresses Reliability Standards Development.  The NERC 
Reliability Standards Development Procedure is Appendix 3A to the NERC ROP.  
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Reliability Standards program, to provide an explanation in its compliance filing 
and, if appropriate, to request supplemental funding to support this program. 

 
20 See Order No. 672, FERC Stats. & Regs. ¶ 31,204 at P 175; ERO 
Certification Order, 116 FERC ¶ 61,062 at P 234; NERC 2009 Business 
Plan and Budget at 8. 

 
NERC is concerned that the Commission’s statements in PP 24 and 25 indicate a directive by the 

Commission that NERC staff should take responsibility for the substantive content of new and 

modified Reliability Standards NERC submits to the Commission for approval, even to the point 

of substantively modifying the content of new or modified Reliability Standards that have been 

developed through NERC’s industry consensus process and approved by the registered ballot 

body.  NERC seeks clarification that this is not the Commission’s intent.  Such an approach 

would be fundamentally inconsistent with the open, public, industry consensus process for 

developing Reliability Standards that was specified by Congress and adopted in the 

Commission’s electric reliability regulations, and is embodied in NERC’s rules that the 

Commission found met the statutory and regulatory criteria for certification as the Electric 

Reliability Organization (“ERO”). 

 Section 215(c) of the FPA specifies one of the criteria that must be met for the 

Commission to certify an entity as the ERO is that the entity “has established rules that . . . 

provide for reasonable notice and opportunity for public comment, due process, openness, and 

balance of interests in developing reliability standards and otherwise exercising the duties of the 

ERO.”5  This requirement is reiterated in the Commission’s regulation on certification of the 

ERO: 

 After notice and an opportunity for public comment, the Commission may 
certify one such applicant as an Electric Reliability Organization, if the 
Commission determines such applicant . . . 

                                                 
5 Section 215(c)(2)(B)(iv) of the FPA. 
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 (2) Has established rules that: . . . 
 
 (iv)  Provide reasonable notice and opportunity for public comment, due 
process, openness, and balance of interests in developing Reliability Standards, 
and otherwise exercising its duties . . . .6 
 

In adopting these regulations, the Commission stated,  

Although we are not requiring that the ERO adopt an ANSI-certified approach to 
meet all of the requirements of section 39.3, we find that ANSI-accreditation is 
one reasonable means of doing so.  We agree with EEI that a process like the 
ANSI-certified process would ensure openness and balance the interests of 
stakeholders.7 
 

The Commission also stated that “Regardless of the method proposed by an ERO candidate to 

ensure due process, openness, and balance of interests in developing a Reliability Standard and 

otherwise exercising its duties, the ERO application must describe how the ERO applicant would 

provide for fair representation of all views in its process for developing a proposed Reliability 

Standard.”8  Consistent with the importance of these requirements, the regulation the 

Commission adopted on submission of Reliability Standards to the Commission for approval 

specifies the filing must include “a summary of the Reliability Standard development 

proceedings conducted by the Electric Reliability Organization.”9   

 The requirement for the ERO to have rules that provide reasonable notice and 

opportunity for public comment, due process, openness, and balance of interests in developing 

Reliability Standards, is not just a one-time certification criterion that can be disregarded after 

                                                 
6 18 C.F.R. § 39.3(b)(2)(iv). 

7 Rules Concerning Certification of the Electric Reliability Organization; and Procedures for the 
Establishment, Approval, and Enforcement of Electric Reliability Standards, Order No. 672, 114 
FERC ¶ 61,104 (2006), at P 269. 

8 Order No. 672 at P 270. 

9 18 C.F.R. § 39.5(a).   
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certification of the ERO.  Section 39.3(c) of the Commission’s regulations requires the ERO to 

submit to the Commission an assessment of the ERO’s performance three years from the date of 

certification and every five years thereafter, which the Commission will then use to conduct a 

proceeding to review the ERO’s performance.10  The ERO’s assessment of its performance must 

include, among other things, an assessment of how the ERO satisfies the requirements of 

§39.3(b), which as stated above include the requirement that the ERO have rules that provide 

reasonable notice and opportunity for public comment, due process, openness, and balance of 

interests in developing Reliability Standards.11 

 NERC’s Bylaws require that: 

 The Corporation shall develop reliability standards pursuant to procedures 
and processes that shall be specified in the Rules of Procedure of the Corporation.  
The Rules of Procedure shall provide for the development of reliability standards 
through an open, transparent, and public process that provides for reasonable 
notice and opportunity for public comment, due process, and balancing of 
interests and is designed to result in reliability standards that are technically 
sound.  Participation in the process for developing reliability standards shall not 
be limited to members of the Corporation but rather shall be open to all persons 
and entities with an interest in the reliable operation of the bulk power system.12 
 

NERC’s process for developing and modifying Reliability Standards, which the Commission 

accepted as meeting the criteria for certifying NERC as the ERO pursuant to §215(c) of the FPA 

and §39.3(b) of the Commission’s regulations,13 is embodied in Section 300 of the NERC ROP 

                                                 
10 18 C.F.R. §39.3(c). 

11 18 C.F.R. §39.3(c)(1)(i). 

12 Bylaws of the North American Electric Reliability Corporation, Article IX, Section 2, 
available at http://www.nerc.com/files/Bylaws-060707.pdf.  

13 See North American Electric Reliability Corporation, Order Certifying North American 
Electric Reliability Corporation as the Electric Reliability Organization and Ordering 
Compliance Filing, 116 FERC ¶61,062 (2006) (“ERO Certification Order”), at PP 239, 241, 250. 
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and NERC’s Reliability Standards Development Procedure, Appendix 3A to the NERC ROP.14  

Section 304 of the NERC ROP sets forth NERC’s “Essential Principles for the Development of 

Reliability Standards,” which include openness, transparency, consensus building, fair balance of 

interests, due process and timeliness: 

1. Openness – Participation shall be open to all persons who are directly and 
materially affected by the reliability of the North American bulk power 
system.  There shall be no undue financial barriers to participation.  
Participation shall not be conditional upon membership in NERC or any 
other organization, and shall not be unreasonably restricted on the basis of 
technical qualifications or other such requirements. 

 
2. Transparency – The process shall be transparent to the public. 
 
3. Consensus-building – The process shall build and document consensus 

for each standard, both with regard to the need and justification for the 
standard and the content of the standard. 

 
4. Fair Balance of Interests – The process shall fairly balance interests of 

all stakeholders and shall not be dominated by a single interest category. 
 

5. Due Process – Development of standards shall provide reasonable notice 
and opportunity for any person with a direct and material interest to 
express views on a proposed standard and the basis for those views, and to 
have that position considered in the development of the standards. 

 
6. Timeliness – Development of standards shall be timely and responsive to 

new and changing priorities for reliability of the bulk power system. 
 
 Additionally, Section 305 of the NERC ROP specifies that “NERC reliability standards 

shall be approved by a registered ballot body prior to submittal to the [NERC] board and then to 

the ERO governmental authorities for their approval . . . ”, and that “Any person or entity may 

join the registered ballot body to vote on standards.”  Under Section 306 of the NERC ROP, the 

                                                 
14 The NERC ROP provisions discussed herein, including Appendix 3A, are available at 
http://www.nerc.com/files/NERC_Rules_of_Procedure_EFFECTIVE_2008321.pdf.  The NERC 
ROP, including Appendix 3A, are “Electric Reliability Organization Rules” as defined in the 
Commission’s regulations at 18 C.F.R. §39.1, and therefore can only be revised after the revision 
is submitted to and approved by the Commission.  §215(f) of the FPA and18 C.F.R. §39.10. 
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Reliability Standards development process is to be overseen by a Standards Committee, which is 

an elected body comprised of two members of each of the segments of the registered ballot body. 

The Standards Committee is to ensure stakeholder interests are fairly represented in the 

Reliability Standards development process, but shall not under any circumstances change the 

substance of a draft or approved standard.15  Section 308.2 of the NERC ROP specifies that 

proposed Reliability Standards or revisions to Reliability Standards shall be submitted to the 

NERC Board of Trustees for approval after being approved by the registered ballot body ballot 

pool voting on the standard. 

 Section 304 of the NERC ROP states that “NERC shall develop reliability standards in 

accordance with the NERC Reliability Standards Development Procedure, which is incorporated 

into these rules as Appendix 3A.”  NERC’s Reliability Standards Development Procedure sets 

forth the detailed process steps for, and the detailed roles of different persons and groups in, 

development and approval of a new Reliability Standard or revision to a Reliability Standard.  

The groups involved in development and approval of a Reliability Standard, in addition to the 

Standards Committee, the registered ballot body and the NERC Board, include the Standards 

Authorization Request (“SAR”) Drafting Team and the Standard Drafting Team.  The SAR 

Drafting Team is a team of technical experts assigned by the Standards Committee that assists in 

refining the SAR, considers and responds to comments, and participates in industry forums to 

help build consensus on the SAR.16  The Standard Drafting Team is a team of technical experts 

approved by the Standards Committee that develops the details of the Reliability Standard, 

considers and responds to comments, and participates in industry forums to help build consensus 
                                                 
15 See ERO Certification Order at P 245, where the Commission noted the Standards Committee 
is not empowered to change the substance of a draft or approved Reliability Standard.  

16 Reliability Standards Development Procedure at 13. 
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on the posted draft standard.17  With respect to participation by NERC’s professional and 

technical staff, the Reliability Standards Development Procedure provides roles for a NERC 

Standards Process Manager and the NERC Standards Process Staff18: 

Standards Process Manager – The reliability standards process shall be 
administered by a standards process manager.  The standards process manager is 
responsible for ensuring that the development and revision of standards is in 
accordance with this procedure.  The standards process manager works to ensure 
the integrity of the process and consistency of quality and completeness of the 
reliability standards.  The standards process manager facilitates all steps in the 
process. 
 
Standards Process Staff – NERC staff will assist the SAR drafting teams and 
standard drafting teams. 
 

 The Reliability Standards Development Procedure sets out the steps in the process for 

developing and approving Reliability Standards in detail.  The process is based on the procedures 

of ANSI and other standards-setting organizations in the U.S. and Canada.19  The process is 

intended to develop consensus on both the need for and content of a proposed standard.20  The 

process includes the following key elements: 

 Nomination of a proposed standard, revision to a standard, or withdrawal of 
a standard, using a SAR, which may entail appointing a SAR drafting team.21 

 Public posting of the SAR to allow interested persons and entities to review and 
comment on the need for the proposed standard and the expected outcomes and 
impacts from implementing it, and to identify if there is stakeholder consensus on 
the need, scope and applicability of the standard proposed by the SAR.22 

                                                 
17 Reliability Standards Development Procedure at 13. 

18 Reliability Standards Development Procedure at 12; see also NERC ROP Section 307. 

19 Reliability Standards Development Procedure at 14.  ANSI accredited NERC’s Reliability 
Standards development process in 2003.  See ERO Certification Order at P 221. 

20 Reliability Standards Development Procedure at 14. 

21 Reliability Standards Development Procedure at 14 and 15-16. 

22 Reliability Standards Development Procedure at 14 and 16. 
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 Review of the public comments in response to the SAR and prioritization of 
proposed standards, leading to authorization to develop standards for which 
there is a stakeholder consensus-based need.23 

 Appointment of a Standard Drafting Team to draft the new or revised 
standard.  The appointed Standard Drafting Team is to have the expertise, 
competencies and diversity of views needed to develop the standard.  The 
appointment process includes a public solicitation for nominees.24 

 Drafting the new or revised standard.  The standard drafted by the Standard 
Drafting Team will be reviewed by the NERC Standards Process Manager for 
consistency of quality and completeness and to ensure the standard is within the 
scope and purpose identified in the SAR.25 

 Public posting of the draft standard to allow interested parties to review and 
comment on it, to receive specific comments on the text of the standard, to assess 
stakeholder consensus on the draft standard, and to determine if the draft standard 
should be modified to increase consensus.26 

 Field testing (if any) of the draft standard and measures.27 

 Analysis of public comments and field test results by the Standard Drafting 
Team, giving consideration to the written views and objections of all participants, 
to determine if there is consensus the proposed standard should go to ballot, or 
requires further work.28 

 Balloting of the standard by the industry stakeholder ballot pool formed from 
the registered ballot body for purposes of balloting the new or revised standard.29 

 Re-balloting of the standard to consider specific comments by those 
submitting negative votes with comments.30 

 Vote by the NERC Board to approve or reject the standard that has been 
approved by the ballot pool.  The Board may adopt or reject a Reliability 
Standard that has been approved by the ballot pool, but may not modify the 

                                                 
23 Reliability Standards Development Procedure at 14 and 17. 

24 Reliability Standards Development Procedure at 14 and 17-18. 

25 Reliability Standards Development Procedure at 14 and 18-19. 

26 Reliability Standards Development Procedure at 14 and 19-20. 

27 Reliability Standards Development Procedure at 14 and 20. 

28 Reliability Standards Development Procedure at 20-21. 

29 Reliability Standards Development Procedure at 14 and 21-22. 

30 Reliability Standards Development Procedure at 14, 23-24. 
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standard; however, if the Board chooses not to adopt a proposed standard, the 
Board shall provide its reasons.31 

 Submission of the Reliability Standard to the Commission and other 
applicable governmental authorities for approval.32 

 
 In finding that NERC met the statutory and regulatory criteria to be certified as the ERO, 

the Commission, in discussing NERC’s Reliability Standards development process, noted that a 

proposed Reliability Standard “should be developed initially by persons within the electric power 

industry and community with a high level of technical expertise and be based on sound technical 

and engineering criteria and should be based on actual data and lessons learned from past 

operating incidents, where appropriate.”33  The Commission stated that the ERO’s Reliability 

Standards development process must ensure each Reliability Standard is technically sound and 

that its operational specifications are designed to meet a valuable reliability goal, and found 

NERC’s Reliability Standards development process satisfied this requirement.34  The 

Commission also found NERC’s Reliability Standards development process would allow NERC 

to produce proposed Reliability Standards that would meet the statutory requirement that a 

Reliability Standard be “just, reasonable, not unduly discriminatory or preferential, and in the 

public interest.”35  The Commission concluded that NERC’s Reliability Standards development 

process met the statutory and regulatory requirement for certification as the ERO that the entity 

                                                 
31 Reliability Standards Development Procedure at 14 and 24. 

32 Reliability Standards Development Procedure at 24. 

33 ERO Certification Order at P 234. 

34 ERO Certification Order at P 239. 

35 ERO Certification Order at P 241.  See §215(d)(2)(A) of the FPA and 18 C.F.R. §39.5(a) 
(criteria for Commission approval of Reliability Standards developed by the ERO). 
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have rules providing for reasonable notice and opportunity for public comment, due process, 

openness and a balancing of interests in developing Reliability Standards.36 

 Subsequent to certification of NERC as the ERO and determining NERC’s Reliability 

Standards development process satisfies the relevant statutory and regulatory criteria, the 

Commission has recognized that the development or modification of Reliability Standards must 

occur through a standards development process meeting the requirements of Section 215 of the 

FPA.  For example, in 2007, the City of Santa Clara, California, sought rehearing of a 

Commission Order that had approved over 700 Violation Risk Factors (“VRFs”) submitted by 

NERC for Reliability Standards, but directed NERC, within 15 days, to modify a number of the 

VRF assignments, assign VRFs to additional Reliability Standards, and remove certain VRFs 

from Reliability Standards.37  Santa Clara sought rehearing, contending that because the directed 

modifications to the VRFs in certain Reliability Standards were modification to the Reliability 

Standards, the VRFs could only be modified through a process that comported with the 

requirements of §215(c)(2)(D) of the FPA, including “reasonable notice and opportunity for 

public comment, due process, openness, and balance of interest in developing reliability 

standards.”  Santa Clara asked the Commission to grant rehearing and order NERC to use its 

normal or expedited Reliability Standards development process to consider the directives in the 

May 2007 Order and then make a compliance filing that either complied with those directives or 

                                                 
36 ERO Certification Order at P 250. 

37 See North American Electric Reliability Corporation, Order on Rehearing and Compliance 
Filing, 120 FERC ¶ 61,145 (2007) (“Santa Clara Rehearing Order”).  The Commission Order 
that was the subject of the Santa Clara Rehearing Order was North American Electric Reliability 
Corporation, Order on Violation Risk Factors, 119 FERC ¶ 61,145 (2007) (“May 2007 Order”).  
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justified why no change to the VRFs was necessary.38  The Commission, however, rejected Santa 

Clara’s premise and therefore denied the request for rehearing: 

 The Commission disagrees with Santa Clara that the Violation Risk 
Factors are a part of the Reliability Standards and that, therefore, changes to the 
Violation Risk Factors must be made through the Reliability Standards 
development process.39 

 
 [T]he Commission finds that NERC’s revision of the assignment of 
Violation Risk Factors is not a modification to the Reliability Standards and thus, 
is not required to comport with the Reliability Standards development provisions 
of section 215.40 

 
The Commission’s above-quoted statements recognized that development of or revisions to a 

Reliability Standard must be made through the NERC Reliability Standards development process 

and in accordance with the Reliability Standards development provisions of §215 of the FPA. 

 Earlier, in an Order on Clarification and Rehearing issued in April 2007, the Commission 

had responded to NERC’s request for clarification of portions of a January 2007 Order 

concerning how NERC must respond to Commission directives to revise a Reliability Standard 

that had been submitted to the Commission for approval, by stating: 

 We clarify that, consistent with section 215 of the FPA and our 
regulations, any modification to a Reliability Standard, including a modification 
that addresses a Commission directive, must be developed and fully vetted 
through a process that provides “reasonable notice and opportunity for comment, 
due process, openness and balance of interests,” such as NERC’s normal or 
expedited Reliability Standard development process.  A Commission directive 
will not usurp or supplant such a procedure.41 
 

                                                 
38 Santa Clara Rehearing Order at PP 5-8. 

39 Santa Clara Rehearing Order at P 10. 

40 Santa Clara Rehearing Order at P 16. 

41 North American Electric Reliability Corporation, Order on Clarification and Rehearing, 119 
FERC ¶ 61,046 (2007), at P 15. 
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 Thus, as the Commission has consistently recognized, the characteristics of openness, 

transparency, consensus building, fair balance of interests, and due process are embedded in the 

statutory and regulatory criteria for certification of the ERO, the statutory and regulatory criteria 

for approving proposed Reliability Standards, and NERC’s ANSI-accredited and Commission-

approved Reliability Standards development process.  Obviously, these characteristics would be 

rendered a nullity if, after a standard was developed through the process specified in Section 300 

of the NERC ROP and the NERC Reliability Standards Development Procedure and approved 

by the registered ballot body, the NERC staff could unilaterally make substantive revisions to the 

standard before it is submitted to the Commission for approval, in order to take “responsib[ility]” 

for the “content of” the proposed standard, to “improve the quality” of the standard through 

application of NERC’s own “high level of internal technical expertise,” to “ensure” [in NERC’s 

view”] that it “provide[s] for reliable operation of the Bulk-Power System”, and to “ensure” the 

standard submitted to the Commission is “based on [NERC’s] own technical expertise.”42  

NERC is confident that the Commission, by its statements in PP 24 and 25 of the 2009 ERO 

Budget Order, did not intend this result.  In addition to being fundamentally inconsistent with the 

statute, Commission regulations and NERC’s ERO rules, such a directive would amount to an 

indirect modification of ERO rules in the context of a budget approval order, rather than through 

the process (and without the required Commission findings) specified in the statute and the 

Commission’s regulations.43 

 Unfortunately, the Commission’s statements in PP 24 and 25 that “[w]hile NERC relies 

on volunteer technical experts and stakeholders to develop proposed Reliability Standards under 

                                                 
42 2009 ERO Budget Order at PP 24-25. 

43 See §215(f) of the FPA and 18 C.F.R. §39.10. 



-15- 

the facilitation of NERC’s professional staff, NERC as the ERO is ultimately responsible for 

both the process and content of Reliability Standards proposed for Commission approval,” that 

“[u]tilization of industry technical expertise does not discharge the ERO of its obligation to 

ensure Reliability Standards are developed that are responsive to the Commission’s orders and 

provide for reliable operation of the Bulk-Power System”, and that “the industry’s [technical 

expertise is] used to help draft the standards,” seem almost dismissive of the role of industry 

volunteers and technical experts that, as described above, is at the heart of NERC’s Reliability 

Standards development process.  Accordingly, because of the nature of the Commission’s 

statements in PP 24-25, as quoted above and in the immediately preceding paragraph, and the 

strong reactions and serious concerns expressed by NERC stakeholders in response to these 

statements, NERC respectfully requests the Commission’s clarification that it is not directing 

that NERC staff take responsibility for determining the substantive content of new and modified 

Reliability Standards NERC submits to the Commission for approval, to the extent of 

substantively modifying the content of new and modified Reliability Standards that are 

developed through NERC’s open, public and industry consensus-based Reliability Standards 

development process and approved by the registered ballot body. 

 NERC does recognize, however, that there are important roles for the technical expertise 

of NERC’s Reliability Standards Program staff in the development and approval of new and 

modified Reliability Standards.  First, as described above, in the NERC Reliability Standards 

development process, the NERC Standards Process Manager is responsible to administer the 

standards development process, facilitate all steps in the process, ensure that the development 

and revision of standards is accomplished in accordance with the Reliability Standards 

Development Procedure, and ensure the integrity of the process and the consistency of quality 
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and completeness of Reliability Standards.44  Additionally, the NERC Standards Process Staff is 

to assist the SAR Drafting Teams and Standard Drafting Teams, functions that NERC  

recognizes may necessitate providing both managerial assistance and technical advice and 

assistance.45  Facilitation and oversight of the activities of industry participants to ensure timely 

and efficient execution of the process for development of proposed new and modified Reliability 

Standards, and the production of standards that are consistent in quality and completeness and 

meet the essential attributes for technically excellent reliability standards specified in Section 

302 of the NERC ROP, is a critical function of NERC as the ERO.46  NERC recognizes that 

these responsibilities cannot be successfully carried out unless the NERC Reliability Standards 

Program has a sufficiently deep staff of personnel with the technical expertise and managerial 

capabilities to manage pending standards development projects to completion in a timely and 

efficient manner. 

 Second, a new or modified Reliability Standard that has been developed through NERC’s 

Reliability Standards development process and approved by the ballot pool must be approved by 

the NERC Board before the standard can be submitted to the Commission for approval.  The 
                                                 
44 Section 307 of the NERC ROP; Reliability Standards Development Procedure at 12. 

45 Reliability Standards Development Procedure at 12. 

46 The essential attributes for technically excellent reliability standards specified in Section 302 
of the NERC ROP include a statement of applicability to functional classes of entities 
responsible for complying with the standard; a clear statement of purpose that explains the 
reliability objective to which the standard will contribute; a statement of one or more 
performance objectives of the standard; objective measurability by a third party with relevant 
knowledge or expertise; a sound technical basis in engineering and operations; completeness (not 
dependent on external information to determine the required level of performance); use of clear 
and unambiguous language; practicality; and use of consistent terminology across standards.  In 
the ERO Certification Order, the Commission favorably cited these essential attributes in 
concluding that NERC’s standards development process would enable it to produce proposed 
Reliability Standards that meet the statutory criteria for approval by the Commission.  See ERO 
Certification Order at PP 234-236, 239 and 241. 
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Board is to consider the results of the balloting on the standard and any dissenting opinions from 

the ballot pool, and any advice offered by the NERC Member Representatives Committee.   The 

NERC Board can approve or reject a proposed standard, but cannot modify the standard.  If the 

Board chooses not to adopt a proposed standard, it must provide its reasons for not doing so.47  

NERC recognizes that its Reliability Standards Program technical and professional staff has a 

key role to play in providing independent analysis, advice and recommendations to the NERC 

Board on whether a proposed standard should be accepted or rejected by the Board, and as to 

what reasons would support rejection (which can be stated so as to provide a roadmap to 

modifications that would make the proposed standard acceptable).  Similarly, after the NERC 

Board approves a new or modified Reliability Standard, the NERC Reliability Standards 

Program staff has an important role to play in presenting to the Commission the reasons why the 

proposed standard should be approved.  Again, these responsibilities cannot be successfully 

carried out unless the NERC Reliability Standards Program has a sufficiently deep staff of 

personnel with the expertise to provide technically sound and meaningful analysis, advice and 

recommendations to the NERC Board and presentations to the Commission. 

 Accordingly, NERC seeks clarification that in PP 24-25 of the 2009 ERO Budget Order, 

the Commission is directing NERC to evaluate the sufficiency of its planned 2009 Reliability 

Standards Program staffing and budget to properly execute the responsibilities described in the 

immediately preceding two paragraphs.  In its compliance filing due December 15, 2008 in 

response to the 2009 ERO Budget Order, NERC will address whether its planned Reliability 

Standards Program staffing and budget for 2009 are sufficient to carry out successfully the 

responsibilities described in these paragraphs.   

                                                 
47 Reliability Standards Development Procedure at 24. 
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V. CONCLUSION 

 NERC respectfully requests that the Commission provide clarification of PP 24 and 25 of 

the 2009 ERO Budget Order as described in this filing. 

      Respectfully submitted, 

Rick Sergel 
President and Chief Executive Officer 
David N. Cook 
Vice President and General Counsel 
North American Electric Reliability 
      Corporation 
116-390 Village Boulevard 
Princeton, NJ 08540-5721 
(609) 452-8060 
(609) 452-9550 – facsimile 
david.cook@nerc.net 
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omacbride@schiffhardin.com 
dpalmer@schiffhardin.com 
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